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P-R-O-C-E-E-D-I-N-G-S1

9:58 a.m.2

CHAIRPERSON GRIFFIS:  I call to3

order our Public Hearing of the Board of4

Zoning Adjustment of the District of Columbia.5

I wish everyone a very good morning.  It is6

the 17th of October 2006.  My name is Geoff7

Griffis, Chairperson.  Joining me today is the8

Vice Chair, Ms. Miller, and Mr. Etherly.9

Representing the National Capital Planning10

Commission is Mr. Mann and representing the11

Zoning Commission with us this morning in our12

Public Hearing will be Mr. Turnbull.13

Copies of today's hearing agenda14

are available for you.  They are located at15

the table where you entered into the hearing16

room.  You can pick it up and see where your17

case is in our chronology for this morning.18

There are several very important things that19

I'll go through in my opening remarks.20

First, let me ask that everyone21

turn off their cell phones and beepers, at22
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this time, as we would not like to disrupt1

anyone giving testimony and also not want to2

disrupt the transmission of these proceedings.3

These proceedings are being transmitted and4

recorded.  They are recorded in two fashions.5

The first and most important is6

the Court Reporter sitting on the floor to my7

right.  They are creating the official8

transcript.  Attendant to that, several things9

need to happen from your end.  First, I'm10

going to need you to fill out two witness11

cards.  Witness cards are available for you12

where you entered into the hearing room.  They13

are also available at the front table where14

you will provide testimony.  Those two cards15

go, prior to coming forward, to the recorder.16

I would also ask that when you sit17

down, make yourself comfortable, you will need18

to turn the microphone on and state your name19

and address for the record.  You only need to20

do this once and then you can proceed with the21

important information that you will provide us22
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today.  And you will provide that under a1

special exception or variance.2

Our rules and procedures for3

special exceptions and variances are as4

follows:  First, we will hear the applicant,5

their case presentation, all their facts and6

witnesses, etcetera.  Then we will go to any7

Government agencies reporting on each8

application, the Office of Planning,9

Department of Transportation, etcetera.10

Third, we will hear from the11

Advisory Neighborhood Commission within which12

the property is located.  Fourth, I will call13

forward any persons or parties in support of14

the application.  Those people will come15

forward and give us additional facts and16

testimony.  Fifth, we will call forward all17

persons and parties in opposition to the18

application and we will hear from those folks.19

After that, finally, that's number six, the20

applicant comes up again and concludes or21

presents their rebuttal testimony or witnesses22
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and gives us any summations that they might1

have.2

During these proceedings cross3

examination takes place.  Cross examination is4

permitted by the applicant and parties in a5

case.  We will have to establish parties.  You6

will know full well if you are a party or not.7

And the ANC, of course, is automatically a8

party in the case.  They are able to conduct9

cross examination.  I will give direction of10

time, substance and any sort of helpful hints11

in cross examination if that is required.  I12

do not anticipate that happening in this13

morning's hearings.14

However, it should be known that I15

will often times give some direction on where16

we should go and what we should hear in order17

to expedite, one, your testimony and fact18

base, but also our's.19

The record will be closed at the20

conclusion of all these six stages, so it21

should be very clear to everyone here present22
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that we are creating a record today in this1

hearing room.  That record is the sole basis2

of which we will make our decisions.  So if3

you think that there is information that we4

need to deliberate on in order to come to our5

judicial decision, then that should come into6

the record, either a written submission or7

orally today in your testimony.8

When I say the record is closed,9

no other information will be accepted into our10

files and our record.  We will then take this11

and either proceed with a decision or we will12

move ahead at a different time to make our13

decision.  So it should be very clear that no14

information outside of what we request will be15

accepted into the record.16

All our proceedings and this17

entire basis of what we're creating is done in18

the open and before the public.  This is in19

accordance with the Sunshine Act.  It is also20

in accordance with our rules, regulations and21

procedures.  We do, on occasion, enter into22
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Executive Session.  We utilize our Executive1

Session in order to review facts on cases and2

sometimes to even deliberate on cases.  All of3

that is also in accordance with our rules,4

regulations and procedures and the Sunshine5

Act.6

As I have said now, the basis of7

our decision in contested cases, of which8

special exceptions and variances are, must be9

exclusively based on this record that we are10

creating before us today.  So the last thing11

I have to say on that is if we take a break at12

some point or you see one of the Board Members13

in the hall, at lunch, please, refrain from14

having private conversations today, as we do15

not want to give the appearance of receiving16

information that is outside of the public17

record, as we are in our official capacity,18

here today.19

At this point, let me say a very20

good morning to Ms. Bailey, with the Office of21

Zoning.  As I have said, also Ms. Rose.  The22



12

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Office of Attorney General is represented by1

Ms. Glazer and Mr. Moy is also with us with2

the Office of Zoning.3

I would ask if everyone here4

present is anticipating or will be providing5

testimony to the Board, if you would, please,6

stand now and give your attention to Ms.7

Bailey, she is going to swear you in.8

MS. BAILEY:  Would you, please,9

raise your right hand?10

(Whereupon, the witnesses were11

sworn.)12

MS. BAILEY:  Thank you.13

CHAIRPERSON GRIFFIS:  Excellent.14

Thank you all very much.  At this point now15

then, we can go to preliminary matters.16

Preliminary matters are those which relate to17

whether a case will or should proceed today,18

requests for postponements, withdrawals,19

whether proper and adequate notice has been20

provided, these are elements of preliminary21

matters.22
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If you have a preliminary matter1

for the Board's attention, meaning there is an2

element in one of the cases on our schedule3

that we should address immediately, I would4

ask that you come forward and have a seat at5

the table in front of us as an indication of6

having a preliminary matter.7

At this time, I will ask Ms.8

Bailey if she is aware of any preliminary9

matters for the Board's attention.10

MS. BAILEY:  Mr. Chairman, Members11

of the Board, to everyone, good morning.12

CHAIRPERSON GRIFFIS:  Good13

morning.14

MS. BAILEY:  Staff does not have15

any, at this time.16

CHAIRPERSON GRIFFIS:  Excellent.17

Either I spoke too fast and no one understood18

me or there are no preliminary matters from19

those present.  With that, let's call the20

first case of the morning then, Ms. Bailey.21

MS. BAILEY:  Application No. 1751122
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of Carnell Bolden, pursuant to 11 DCMR 3103.2,1

for a variance from the lot area and lot width2

requirements under section 401, and a variance3

from the side yard requirements under section4

405, to construct a new semi-detached dwelling5

at premises 5371 Hayes Street, N.E.  The6

property is Zoned R-2 and it is located in7

Square 5209, Lot 30.  This is a continuation8

case, Mr. Chairman, from September 19th, as9

you know.10

CHAIRPERSON GRIFFIS:  Yes, indeed.11

Excellent.  Thank you very much.  Is there12

anything else on this?13

MS. BAILEY:  We received a letter14

this morning, Mr. Chairman.  Is that what you15

are referring to, sir?16

CHAIRPERSON GRIFFIS:  Not17

necessarily, but you bring it to the18

attention.  Is Mr. White present?  Mr. White?19

Very well.  We'll address it.  Excellent.20

Good morning, good to see you both again.  If21

you wouldn't mind introducing yourself for the22
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record?1

MR. BOLDEN:  Carnell William2

Bolden.3

CHAIRPERSON GRIFFIS:  I'm sorry.4

You just need to turn the microphone on.5

MR. BOLDEN:  Carnell William6

Bolden.7

MR. MOODY:  Good morning, Kevin8

Moody, authorized agent for Mr. Bolden, who is9

a contract purchaser for the property in10

question.11

CHAIRPERSON GRIFFIS:  Excellent.12

That's a good place to start, too.  Where are13

we with the ownership, which is why we14

actually continued this to today.  I note that15

Mr. White has said in the letter from the Law16

Offices of Darryl F. White withdrawing any17

concern that they have or objection, but that18

doesn't cure the element of which we need to19

establish, and that is the ownership.20

MR. MOODY:  Well, it sounds like21

you took the words directly out of my mouth22
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then, because I was going to say I had a1

pretty lengthy conversation with Mr. White2

last evening and based upon that, after doing3

the required research as well as the person4

that Mr. Bolden has the property under5

contract with, it became evident that Mr. Ross6

is, in fact, the person that had purchased it,7

if I'm not mistaken, through the tax sale8

proceedings, if I'm not correctly, and it was9

made clear to Mr. White and his client that he10

was, in fact --11

CHAIRPERSON GRIFFIS:  That's cool.12

MR. MOODY:  -- that person.13

CHAIRPERSON GRIFFIS:  So it's14

clear to them, but it's still clear to me.15

MR. MOODY:  Okay.  16

CHAIRPERSON GRIFFIS:  How are we17

establishing the ownership of this?18

MR. MOODY:  Mr. Bolden, could you19

maybe try to elaborate a little further on20

that?21

MR. BOLDEN:  Mr. Ross has given me22
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the affidavit from the court, that was filed1

with the court, for this property and that's2

all the information that he has given me as3

far as ownership to this property.4

CHAIRPERSON GRIFFIS:  Okay.  But5

that's the same Exhibit 6 that we had last6

time.  Is that correct, providing you the7

authorization?8

MR. BOLDEN:  No.9

CHAIRPERSON GRIFFIS:  We have10

something new?11

MR. BOLDEN:  Yes.12

CHAIRPERSON GRIFFIS:  Do we have13

that in the record?14

MS. BAILEY:  It's this memo, sir.15

CHAIRPERSON GRIFFIS:  Is that what16

you are handing me now, Ms. Bailey?17

MS. BAILEY:  October 17th.18

MR. MOODY:  Yes, sir.  Yes, sir.19

CHAIRPERSON GRIFFIS:  So have you20

closed on this or has Mr. Ross closed on it?21

MR. BOLDEN:  No, he hasn't.  I22
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have and he hasn't.  He is not going to move1

forward on this property unless it's a2

buildable lot.  Unless the lot can be builded3

on.4

MR. MOODY:  If I could maybe bring5

a little clarity for what little information6

that I do know, from speaking with Mr. White,7

the reason that Mr. Ross, who is the person8

that Mr. Bolden has the property under9

contract, did not want to be able, I guess, to10

fully pay up everything was he was waiting the11

decision of this Board to be able to determine12

if Mr. Bolden or any, for lack of a better13

word, other person would be able to build on14

the property.15

And Mr. White was comfortable with16

that and they made an arrangement such that17

pending the approval of this, the person that18

had originally raised the concern would then19

be made whole for the amounts of monies that20

they had put up at the last --21

CHAIRPERSON GRIFFIS:  Right.  Mr.22
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White is of no concern to me here.1

MR. MOODY:  Okay.  2

CHAIRPERSON GRIFFIS:  And their3

issue is of no concern, because, frankly, we4

have no jurisdiction over anything that they5

are bringing forth.6

MR. MOODY:  Okay.  7

CHAIRPERSON GRIFFIS:  What they8

brought to the attention of the Board is that9

the clear ownership wasn't presented last10

time.  And that's all we need to establish in11

order for us, jurisdictionally, to hear this12

application.  And I understand there is a13

little bit of balance here between a final14

closing and seeing whether it is worth buying15

it or not.  However, it gets to be a bit more16

precarious when we talk about tax liens and17

buying interests in one's, we should say,18

queue in going after this property.19

So now you've just handed me the20

Superior Court Summary Judgment, it looks21

like, Consent Judgment, which was granted and22
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I'm not sure what the basis or the substance1

of what the consent judgment is.  Do you know?2

MR. MOODY:  No.3

MR. BOLDEN:  I do not know.4

MR. MOODY:  No.  And not being an5

attorney, which I don't profess to be, and I6

hate to bring Mr. White's name back into this,7

since you said that he is of no relevance, but8

since he was an attorney, I had asked him this9

question based upon the document that you had10

in your hand, what was it that he used to, for11

lack of a better word, determine proof that12

Mr. Ross owned it and it was, in fact, the13

document that is in front of you.14

So if this is -- if this document15

that is in front of you is not sufficient16

enough, in your mind and in the Board's, to17

determine ownership, then I have no other18

documents or any other, say, that I can19

present to you at this time.20

MR. BOLDEN:  I have nothing else21

either.22



21

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON GRIFFIS:  Ms. Glazer,1

this consent judgment indicates that they have2

moved to provide title to Eastern Europe.3

Does this satisfy the requirements of Mr.4

Moody, as authorized agent, to bring this5

application?6

MS. GLAZER:  Well, Mr. Chair, in7

my opinion, a quick review of this indicates8

that Eastern Europe, LLC will have the right9

to be issued a tax deed, but this is not, in10

fact, a tax deed itself.  It is a court order11

saying that they can obtain a tax deed.  The12

tax deed itself would be evidence of13

ownership.14

CHAIRPERSON GRIFFIS:  So if I15

follow you to the next step, then this doesn't16

actually substantiate the position which would17

be proffered to bring an application before18

the Board?19

MS. GLAZER:  It's not conclusive20

proof of ownership.21

BOARD MEMBER ETHERLY:  Mr. Chair?22
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CHAIRPERSON GRIFFIS:  Yes, sir?1

BOARD MEMBER ETHERLY:  Could I2

perhaps inquire through you to the Office of3

Attorney General whether or not it would be4

sufficient for some type of documentation from5

whom we would consider the current owner6

authorizing this application?  I'm trying to7

think of a middle ground here, because as the8

applicants will recall from our first foray9

into this case, obviously a very complicated10

set of circumstances, much of which are11

outside of your control, the issue still is12

and I think you hear us debating it is one of13

the minimum steps is we need ownership in14

order for you to come and endeavor buying the15

property, if you will.16

I would agree, I think, with the17

reading of the Office of Attorney General that18

that ownership probably hasn't been19

demonstrated, which creates a huge issue for20

us, I would hazard to guess.  With that21

obstacle in front of us, perhaps, Mr. Chair,22
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again through you to OAG, if there is1

authorization from who is the current owner,2

at this point, for the application to move3

forward, you would act as their agent, in a4

sense.  It's a little bit of a complicated5

kind of step, but I would -- in the absence of6

that, I think it would be very difficult for7

us to move forward.8

CHAIRPERSON GRIFFIS:  You're9

saying they would have to get something from10

Cusimano owner, right?11

BOARD MEMBER ETHERLY:  That's what12

I'm kind of --13

CHAIRPERSON GRIFFIS:  Yes.  That's14

the question.15

BOARD MEMBER ETHERLY:  -- guessing16

at minimum.17

MS. GLAZER:  It does appear from18

this order that Cusimano is the -- Mr.19

Cusimano is the owner.  The Board's20

regulations allow for an agent of the owner to21

bring an application.  So if Mr. Cusimano were22
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to provide authorization, written1

authorization and grant permission, I think2

that would be sufficient.3

BOARD MEMBER ETHERLY:  Unless, of4

course, Eastern Europe, LLC has the tax lien5

in hand and then has some type of actionable6

interest that they can then encumber to an7

agent for action.8

CHAIRPERSON GRIFFIS:  We are going9

to have to go back to this order, which talks10

about Cusimano wish to disclaim their11

interest.  Well, perhaps going in the12

direction that Mr. Etherly, I think, is trying13

to bring up, we could move ahead and hear this14

case as we were prepared to do last time and15

hear this case and perhaps set off judgment16

based on additional document as required or17

request additional documentation come in.  I'm18

not sure what the next steps should be for19

that to happen.  Comments on that?20

VICE CHAIR MILLER:  I think that's21

what we were saying we should have done the22
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last time that we shouldn't move forward1

unless we have the appropriate documentation.2

So I guess my view would be to try to figure3

out what is the appropriate documentation in4

these circumstances, if we can.5

CHAIRPERSON GRIFFIS:  We got a bit6

of the chicken and the egg, I think.7

VICE CHAIR MILLER:  Yes.8

CHAIRPERSON GRIFFIS:  Because it9

has already been stated that Eastern LLC is10

going to move ahead and simply close on this11

property, unless they think it's worth owning.12

And we're saying, but you have to own it in13

order to figure out whether you can build14

anything on it.  Yes?15

BOARD MEMBER MANN:  Well, that's16

the claim, but I'm not certain that I buy17

that.18

CHAIRPERSON GRIFFIS:  Okay.  19

BOARD MEMBER MANN:  I mean, why20

can't they do some sort of analysis prior to21

the actual transfer of ownership or before22
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that determination is made?1

CHAIRPERSON GRIFFIS:  Right.  I2

think they have.  But, yes, I'm not claiming3

that that's the correct way to go.  I mean4

there is some risk in anything you do.  Yes?5

VICE CHAIR MILLER:  I'm just6

wondering what specific provision we're7

relying on with respect to the owner having to8

bring this.  I mean, I know that's our9

understanding and I know that the variance10

statute reads with respect to the owner.  Ms.11

Glazer, I guess the variance statute provides12

relief with respect to the owner.  Is there a13

provision that specifically says the owner has14

to bring it or someone authorized by the owner15

has to bring the action?  Is there any16

difference or are we just looking at the17

variance regulations?18

MS. GLAZER:  Well, we're looking19

at, I believe, 3113.4, which is the provision20

that states that an authorized agent can bring21

an application on behalf of the owner.22
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CHAIRPERSON GRIFFIS:  Can you1

imagine if--2

VICE CHAIR MILLER:  I don't think3

Mr. Cusimano is the appropriate party in this4

case to be considered the owner, since the5

order bars and forecloses of and from all6

equity and right of redemption in and to the7

property to those defendants, Cusimano.8

CHAIRPERSON GRIFFIS:  Right.9

VICE CHAIR MILLER:  I don't think10

they are the appropriate party.  So we're just11

looking at whether or not we could treat12

Eastern Europe as the owner?13

BOARD MEMBER ETHERLY:  And perhaps14

following up on that line, Mr. Chair, for the15

applicant, a question for the applicant, the16

transaction that you are contemplating is with17

Eastern Europe?18

MR. MOODY:  That's correct.  And19

I'm not exactly sure if we have the original20

package which doesn't address if we have the21

authorization from Mr. Cusimano, but the22



28

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

letter that the heading says Eastern Europe.1

Eastern Europe is then authorizing Mr. --2

BOARD MEMBER ETHERLY:  I see,3

Exhibit No. 6.4

MR. MOODY:  Yes.  So if we could5

get the understanding of that, then I think we6

would have the authorization.  If it has to7

come from Mr., I hope I'm pronouncing the8

name, Cusimano, then we're not there.9

CHAIRPERSON GRIFFIS:  Given it10

can't come in there now.  I mean, it's a11

little bit in limbo, I'm not sure we would12

have anything more than what we have now with13

this consent judgment.  All right.14

BOARD MEMBER ETHERLY:  I would15

perhaps, Mr. Chair, be comfortable with -- I16

mean, I would be comfortable moving forward,17

but perhaps being very, very deliberate in18

terms of the timing for which a decision would19

be rendered from the Board.  I mean, at least20

use the advantage that we have of having the21

party in front of us, the applicant in front22
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of us ready to move forward.1

Again, it perhaps invites the2

chicken and egg question, because to an extent3

you are looking for a decision and Eastern4

Europe, LLC is looking for a decision.  But5

perhaps we move forward today, I would invite6

if you are in contact with Eastern Europe, LLC7

perhaps some further clarification from them8

through you of where exactly their interest is9

currently, at least something a little more10

updated.11

The letter is helpful, Exhibit No.12

6 again, that the representative of the13

applicant referenced is helpful in terms of14

indicating that Eastern Europe, LLC is15

authorizing your appearance here.  So that16

gives me a little more comfort, but I would17

perhaps, in terms of additional documentation18

once we move through the proceeding today, Mr.19

Chair, if that's the inclination of my20

colleagues and the Board, would be to invite21

some further correspondence from Eastern22
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Europe, LLC about their current status.  So I1

would be comfortable moving forward, Mr.2

Chair.3

CHAIRPERSON GRIFFIS:  Others?4

VICE CHAIR MILLER:  I just want to5

comment to that.  I think we are in a6

different place than we were last time.  And7

that this court order says that Eastern Europe8

has the sole right to be issued the tax deed,9

so that we're not worrying about some other10

party coming in and saying that they are the11

owner.12

BOARD MEMBER ETHERLY:  That's13

right.14

VICE CHAIR MILLER:  So I think15

that we could proceed and hear the case.16

CHAIRPERSON GRIFFIS:  Excellent.17

Any other comments?  I tend to agree with the18

comments.  I think it would be expeditious for19

us to move ahead.  I think we would not make20

a Bench decision, even if we had the time21

today, and it was full, that we might hold as22



31

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

we have other information that may be required1

to come into the record, but I think we can2

readdress this at the end of this.3

So with that, why don't we proceed4

right in and have opening statements, case5

presentation at this time?6

MR. MOODY:  Well, thank you all7

for your considerations.  Good morning, Chair,8

Vice Chair and Members of the Board.  I just9

wanted to be able to provide an introductory10

clarification statement to BZA Application11

17511.  The applicant, Mr. Bolden, is12

presently the contract purchaser.13

CHAIRPERSON GRIFFIS:  Good.  Let's14

skip through all that, because we've just now15

pushed it to death.16

MR. MOODY:  Okay.  17

CHAIRPERSON GRIFFIS:  Let's get18

right to the substance.19

MR. MOODY:  All right.20

CHAIRPERSON GRIFFIS:  What are you21

proposing to do on this 20 foot wide lot?22
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MR. MOODY:  Sure.  Due to the1

unique narrowness of the lot, which is a total2

of 25 feet by 100 feet, Mr. Bolden is3

requesting to be able to build a 20 by 36 foot4

building footprint in the R-2 Zone, and asking5

for relief from the minimum lot width, the lot6

area and the side yard requirements in order7

to be able to build the property is the8

nutshell of the application.9

CHAIRPERSON GRIFFIS:  Excellent.10

So there's several variances, also the side11

yard variance, and I misspoke.  It's a 20 foot12

dimension, the structure, and it's a 25 foot13

lot.  Is that correct?14

MR. MOODY:  That is correct.  We15

are asking for a total variance of 5 feet for16

the lot width as 30 foot is the minimum and 2517

feet is what is there.  And we're also asking18

for a 500 square foot variance for the lot19

area.  The minimum required is 3,000 and what20

is presently existing is 2,500.  And, lastly,21

we're asking for a 3 foot variance as 8 feet22
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is required and if we were to build a 20 foot1

building footprint, that would only be 5 feet.2

CHAIRPERSON GRIFFIS:  I see.  And3

this side property line abuts the rear4

property lines of the adjacent.  Is that5

correct?6

MR. MOODY:  Excuse me, could you7

repeat that, please?8

CHAIRPERSON GRIFFIS:  On the -- if9

I look at your plat, and actually the Office10

of Planning has some excellent graphics, but11

if I look at it, if the top portion of the12

page is north, your east property line abuts13

several rear property lines.  Is that correct?14

MR. MOODY:  Well, assuming if15

north is straight up, which is on the front16

side, the east side is the common property17

line with another adjacent property where the18

configuration is almost exactly another 25 by19

100.  If you were to look where it says rear,20

the 25 feet, that abuts the rear yard of a21

property that backs up against an alley.22
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CHAIRPERSON GRIFFIS:  Wow.1

MR. MOODY:  Is that clear?2

CHAIRPERSON GRIFFIS:  Absolutely3

not.4

MR. MOODY:  Okay.  Absolutely not.5

CHAIRPERSON GRIFFIS:  Do you have6

anything that shows the site plan at all and7

the placement of this?8

MR. MOODY:  If you could bare with9

me for one second, please.  As submitted to go10

along with what is from the DCRA, and I don't11

know if you have this configuration, this12

would pretty much show all of the surrounding13

properties and how they are oriented.  Do you14

have that, Mr. Chair?15

CHAIRPERSON GRIFFIS:  Um-hum.16

MR. MOODY:  So when you were17

looking at the diagram again, page 3 is facing18

north.  Where it says rear, again, that is the19

rear yard abutting the rear yard of another20

property's access off of Gay Street.21

CHAIRPERSON GRIFFIS:  Okay.  So22
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the east side is at 54th Place?  I don't1

understand this one.  Are these alley lots?2

MR. MOODY:  Well, that is, in3

fact, 54th Place.  It's not a huge street, but4

it is a passable street.  But, yes, it is 54th5

Place.6

CHAIRPERSON GRIFFIS:  Okay.  So7

where is the property on the adjacent?  Where8

is that situated?9

MR. MOODY:  Sure.  If you're10

looking at Lot 30, there is another lot11

adjacent to it that's pretty much another 2512

by 30 and then it's a square property that is13

at the intersection of Hayes Street and 54th14

Place.15

CHAIRPERSON GRIFFIS:  Right.16

That's what I'm talking about, that corner17

one.  What is that lot?18

MR. MOODY:  It's just a vacant --19

CHAIRPERSON GRIFFIS:  It is20

vacant?21

MR. MOODY:  Yes, vacant --22
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CHAIRPERSON GRIFFIS:  Oh, I see.1

Okay.2

MR. MOODY:  -- lot that is pretty3

much --4

CHAIRPERSON GRIFFIS:  Okay.5

MR. MOODY:  -- used for trash.6

CHAIRPERSON GRIFFIS:  That's what7

I was meaning.  On the east side, it seems8

like those two lots, which front 54th Place,9

it seems to be the rear.  Conceivably, that10

corner, in particular, I guess.11

MR. MOODY:  I see --12

CHAIRPERSON GRIFFIS:  But, anyway,13

all right, long and involved for who knows14

why.  Let's move ahead then.  Any other15

questions on that?  So what I take it is that16

this is an existing property.  You don't own17

the adjacent properties.  Is that correct?18

MR. BOLDEN:  No.19

MR. MOODY:  That's correct.20

CHAIRPERSON GRIFFIS:  So there is21

no way to actually change the lot22
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configuration, meaning the lot dimensions and1

the lot area.  Is that right?2

MR. MOODY:  That is also correct.3

CHAIRPERSON GRIFFIS:  And that4

seems to render itself some uniqueness, but5

certainly practical difficulty in this case.6

And so what is the practical difficulty,7

uniqueness in establishing a variance for the8

side yard?9

MR. MOODY:  Well, we would contend10

that due, in fact, to where that property was11

originally subdivided, it's unique in that it12

would almost be an unusable property if you13

were to adhere to all of the strict zoning14

requirements.15

CHAIRPERSON GRIFFIS:  Is a row16

dwelling a matter-of-right structure in the R-17

2 Zone?18

MR. MOODY:  I'm sorry?19

CHAIRPERSON GRIFFIS:  Is a row20

dwelling attached from property line to21

property line?22
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MR. MOODY:  Well, actually, this--1

we consider this to be a semi-detached.2

CHAIRPERSON GRIFFIS:  I understand3

that.4

MR. MOODY:  Yes.5

CHAIRPERSON GRIFFIS:  Is a row6

dwelling a matter-of-right in an R-2?7

MR. MOODY:  To my understanding,8

yes.9

CHAIRPERSON GRIFFIS:  Okay.  Go10

ahead.  What else?11

MR. MOODY:  And we are pretty much12

asking the Board based upon those unique13

requirements, the fact that it is consistent14

with some of the sizes of the house on that15

narrow block and the exceptional conditions of16

the vacant lot and strict compliance to the17

Zoning Regulations, it would basically create18

exceptional practical difficulties for Mr.19

Bolden in developing the much needed20

affordable housing in the neighborhood.21

It is also keeping in concert with22
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the residential character of the neighborhood,1

which is going through quite a bit of2

renovations and new constructions and, as a3

matter of fact, there is a new construction4

property that is directly across the street5

that is shown in the photos as originally6

submitted.7

CHAIRPERSON GRIFFIS:  Excellent.8

Thank you.9

MR. MOODY:  You're welcome.10

CHAIRPERSON GRIFFIS:  Two points.11

I think we have had this discussion before12

about affordable.  Is this a market for-sale13

house in this neighborhood?14

MR. MOODY:  Not -- well, we would15

consider market to basically be what an16

average person would be able to achieve in the17

standard marketplace.  Again, the affordable18

trend that we're trying to work with is 8019

percent of AMI.20

CHAIRPERSON GRIFFIS:  But you're21

working with that?22
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MR. MOODY:  Yes.1

CHAIRPERSON GRIFFIS:  So you're2

not refusing a million dollar contract on this3

house if you get it and build it?4

MR. MOODY:  Again, we had that5

conversation.6

CHAIRPERSON GRIFFIS:  Certainly.7

MR. MOODY:  No, we would not8

accept a million dollars.9

CHAIRPERSON GRIFFIS:  Excellent.10

MR. MOODY:  If offered.11

CHAIRPERSON GRIFFIS:  Good.  My12

reading of the regulations also is that the13

row dwellings are a matter-of-right structure14

in the R-3 Zone not in the R-2.  Wouldn't that15

tend to support your application in terms of16

the requirement for a side yard setback not in17

conformance with the regulations?18

MR. MOODY:  Yes.19

CHAIRPERSON GRIFFIS:  Okay.  Other20

questions from the Board?21

VICE CHAIR MILLER:  I just want to22
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clarify the affordable housing point.1

MR. MOODY:  Certainly.2

VICE CHAIR MILLER:  Is it that you3

are committed to selling it at a certain price4

in the affordable housing range?5

MR. MOODY:  Well, I can speak.6

Maybe the contract purchaser might be able to7

elaborate on it more, but those are the8

contentions that, again, he has mentioned.  He9

has done quite a bit of renovations and new10

construction properties throughout Washington,11

D.C. and obviously he is an investor.12

He is in it to be able to make13

some money, but it's my understanding again14

that that is to whom he caters to, but you15

might want to elaborate on that a little16

further.17

MR. BOLDEN:  You basically spoke.18

I can't really say more than what he said.19

VICE CHAIR MILLER:  It's just an20

important issue in the District with respect21

to public interest, and so when parties use22
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that we just like to make sure that it's not1

just a word that is being used but, in fact,2

you know, there is some way that you're3

actually sticking to that in the sense that,4

I mean, are you planning your budget all5

around selling it at a certain price because6

of your commitment?7

Is it just a commitment of your8

personal commitment to affordable housing or9

is it --10

MR. BOLDEN:  Yes, it's my personal11

commitment to affordable housing.12

VICE CHAIR MILLER:  Okay.  And you13

have done this throughout the District?14

MR. BOLDEN:  Yes.15

VICE CHAIR MILLER:  You have16

others.  How many other homes have you done in17

that category?18

MR. BOLDEN:  I have three rental19

homes in the District that I keep my rental20

properties affordable.21

VICE CHAIR MILLER:  You have22
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rental?1

MR. BOLDEN:  Yes.2

VICE CHAIR MILLER:  This is the3

first for sale?4

MR. BOLDEN:  This is the first5

property that I will sell.6

VICE CHAIR MILLER:  Okay.  Thank7

you.8

CHAIRPERSON GRIFFIS:  Well-said.9

Any other questions, clarifications?10

Questions?  You have an existing curb cut.  Is11

that correct?12

MR. MOODY:  That is correct.13

CHAIRPERSON GRIFFIS:  And that's14

why you're parking on the first level of this15

house?16

MR. MOODY:  That is also correct.17

CHAIRPERSON GRIFFIS:  Is this also18

a pre-engineered structure?19

MR. MOODY:  That is the intention.20

CHAIRPERSON GRIFFIS:  That's fine.21

And as part of that pre-engineering, is the22
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base level and the garage also a part of that?1

MR. MOODY:  Well, no.2

CHAIRPERSON GRIFFIS:  Okay.  So3

that is something you do on-site?4

MR. MOODY:  You have to do that,5

yes.6

CHAIRPERSON GRIFFIS:  Sure, sure,7

sure.  And that is -- all right.  That's what8

I have.  Any other questions, clarifications9

on that?  Clarification on the plans, siting?10

What is the total height of this?11

MR. MOODY:  The total height on12

this building is 29 feet for a total of three13

stories, and that includes the basement and14

which will have the garage off of it.15

CHAIRPERSON GRIFFIS:  Wow.16

MR. MOODY:  And then the two17

remaining stories.18

CHAIRPERSON GRIFFIS:  And that19

just goes to the ceiling, the height of the20

ceiling.21

MR. MOODY:  Correct.22
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CHAIRPERSON GRIFFIS:  Of the1

uppermost level.  Right.2

MR. MOODY:  Exactly, not the --3

CHAIRPERSON GRIFFIS:  Sure.4

MR. MOODY:  -- "pitch" of the5

proposed roof.6

CHAIRPERSON GRIFFIS:  Got it.  And7

do we have any further -- other further plans?8

Well, I suppose not.  We just have the one9

sheet that is submitted in.  Is that correct?10

MR. MOODY:  That is correct.  It11

has the front elevation, basement, first floor12

and second floor plans.13

CHAIRPERSON GRIFFIS:  Okay.14

BOARD MEMBER MANN:  Mr. Chairman?15

CHAIRPERSON GRIFFIS:  Yes?16

BOARD MEMBER MANN:  Just to17

follow-up on that.18

CHAIRPERSON GRIFFIS:  Good.19

BOARD MEMBER MANN:  There's a20

couple of areas on those plans that are marked21

as optional.  When will those decisions be22
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made?1

MR. MOODY:  Those decisions will2

be made either prior to building permit3

submission and/or I always recommend to the4

clients to keep those as optionals in the5

event that they are able to secure a ratified6

sales contract early in the construction7

phase, and to assure the client that they can8

afford it.  But, again, that goes back to that9

affordability thing.10

So we always like to leave options11

available and to show those on the plans, so12

that they can get approved accordingly.  And13

if you do them, great, and if you don't, then14

it's not like you have to go back in to get15

approval from DCRA.16

BOARD MEMBER MANN:  Would the17

presence or absence of the options affect the18

zoning relief at all?19

MR. MOODY:  I do not think that20

they would dramatically affect the overall21

design or intent, no.22
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CHAIRPERSON GRIFFIS:  Well, if you1

remove that bay your lot occupancy is going to2

change.  It would change the plans of this.3

What are the other options outside of the4

fireplace?5

MR. MOODY:  The deck, the rear6

deck.7

CHAIRPERSON GRIFFIS:  Was that8

calculated into the lot occupancy?9

MR. MOODY:  Oh, yes, yes.10

CHAIRPERSON GRIFFIS:  So that11

would also change your calculation or proposed12

29 percent.13

MR. MOODY:  But basically --14

CHAIRPERSON GRIFFIS:  I think you15

would have to look fairly clearly at that and16

whether this would actually impact a17

modification of the plans as submitted.18

Obviously, it may not overall impact the19

relief sought, but it would substantially or20

it would tend to be a minor modification of21

the plans.22
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MR. MOODY:  I'm looking at my1

client.  I don't want to speak for him.  If2

there was concern in reference to that option3

or deck being on there or not, I don't believe4

that my client would have any reservations5

based upon the recommendations of the Board on6

how to move forward with that optional deck.7

CHAIRPERSON GRIFFIS:  Right.  I8

guess that's not the point.  We're not telling9

you to do it or not do it.10

MR. MOODY:  Okay.11

CHAIRPERSON GRIFFIS:  We're12

telling you if it changed that it may have to13

technically come back to us.  So I think Mr.14

Mann just brings it to your attention that if15

this had to be approved, it's approving the16

plans that are before us.17

MR. MOODY:  Okay.18

CHAIRPERSON GRIFFIS:  As limited19

and schematic as they are, which is why he20

brought up the aspect of options.  Let's go to21

this bay window.  That was calculated into the22
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lot occupancy.  Is that correct?1

MR. MOODY:  Yes, sir.2

CHAIRPERSON GRIFFIS:  On the right3

side there were some questions from the Board4

if it abuts the property line.  Does that, in5

your understanding, establish a nonconforming6

court?7

MR. MOODY:  Well, on the --8

CHAIRPERSON GRIFFIS:  If you're9

looking at the plan?10

MR. MOODY:  -- property line on11

which the property rests on?12

CHAIRPERSON GRIFFIS:  Right.  And13

that would go to a side yard, I guess, just on14

that side?15

MR. MOODY:  Well, the reason that16

we had placed it on that portion is the way17

that the street is pretty much oriented for18

the properties that are up the street, they19

are pretty much semi-detached applications,20

so --21

CHAIRPERSON GRIFFIS:  Sure.22
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MR. MOODY:  It's just hard1

actually, you know, to be able to determine.2

CHAIRPERSON GRIFFIS:  I see.3

Okay.  Anything else?  Follow-up on that?  Any4

other questions?5

If there are no further questions6

from the Board, let's proceed with the rest of7

the information we have and we can return to8

any questions.  So we'll turn to the Office of9

Planning, which is Exhibit No. 22 in the10

record and they are recommending approval of11

the application.  Good morning.12

MR. RICE:  Good morning, Mr.13

Chair, Board.  My name is Stephen Rice.  The14

Office of Planning does recommend approval for15

the requested variances for Application 1751116

under section 3103.2.17

The nonconforming lot has a18

rectangular shape that is narrower and smaller19

in area than what is currently required.20

Nearly 90 percent of the lots in this square,21

on this square, are of similar nonconforming22
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size and the plat records for this lot show,1

will verify, that this lot was constructed or2

subdivided in 1905, which was prior to the3

1958 adoption of the Zoning Regs.4

The lot's created condition5

imposes an inherited practical difficulty to6

the applicant due to its substandard7

dimensions as no development would be possible8

without relief.  The intent of the side yard9

requirement is to protect the detached and10

semi-detached character of the R-2 District.11

The applicant proposes a 5 foot wide side yard12

on the west side of the house.13

Given the narrowness of the 2514

foot lot, strict application of the 8 foot15

side yard requirement would result in the16

construction of a house with a maximum 17 foot17

width.  The side yard width reduction would18

not be inconsistent with the character of19

other properties in this neighborhood and on20

this square, in this square.21

The project promotes the housing22
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objectives of the Ward 7 Comp Plan and will1

add value to the neighborhood by providing2

needed in-fill housing as the lot is currently3

vacant.  As of the day of drafting this4

report, OP had not received any comments from5

ANC-7C or any of the neighbors.6

The applicant has met the burden7

of proof pursuant to section 3103.2 and OP8

believes that the request can be granted9

without substantial detriment to the public10

good.  Thanks.11

CHAIRPERSON GRIFFIS:  Excellent.12

Thank you very much, Mr. Rice, an excellent13

report.  And we have already referred to14

numerous graphics that are presented in it and15

I want to just formally acknowledge those as16

part of your report, which were very helpful17

in substantiating the detail of the18

requirements for the variance test and the19

surrounding context of this application.20

Are there any questions from the21

Board of the Office of Planning at this time?22
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Let me ask if ANC-7C is represented today in1

this application.  Is there an ANC member2

present?3

Not noting any ANC member, Mr.4

Moody, do you have any cross examination of5

the Office of Planning?6

MR. MOODY:  They gave an excellent7

report.8

CHAIRPERSON GRIFFIS:  Agreed.  If9

there is no other further questions for OP, I10

don't have any other Government reports11

attendant to this application.  At this time12

let me call forth any persons present to13

provide testimony in regards to Application14

17511, persons present in opposition and in15

support.16

Not noting any persons present to17

provide additional testimony, we'll turn it18

over to you, Mr. Moody, for any closing19

remarks that you might have.  Anything else?20

MR. MOODY:  I think we have21

concluded.22



54

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON GRIFFIS:  Questions,1

follow-up?  Very well.  Let's set this for a2

decision at our next decision making, which3

will be the first session in November.4

Mr. Moy, you can tell me if I am5

absolutely incorrect in stating the fact that6

it would be on the 14th of November where we7

will have our first Public Meeting as we will8

not be meeting on the 7th of November.9

MR. MOY:  That's correct, Mr.10

Chairman.11

CHAIRPERSON GRIFFIS:  At this time12

then, we will close the record except for13

additional documentation, which substantiates14

the ownership and authorized agent of Mr.15

Bolden or Mr. Moody in regards to this16

application.17

MR. MOODY:  If I could just18

clarify to make sure that I'm giving you19

exactly what you want.20

It would appear that we would want21

to have a letter from Mr. Ross care of Europe,22
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I forget the -- Europe, LLC indicating what1

the current status is, if he physically has2

the tax deed in his possession to be able to3

provide that and any other clarification from4

any other court action pertaining to this5

property would be what you are looking for.6

Is that correct?7

CHAIRPERSON GRIFFIS:  Absolutely,8

all in three sentences and we'll get it done.9

MR. MOODY:  Thank you.10

CHAIRPERSON GRIFFIS:  Okay.  Good.11

Any other further questions for processing?12

Of course, if you need any detail, you can13

obviously call into the Office of Zoning and14

the staff will be able to assist you in that.15

We're going to need that in the week prior to16

the 14th for our Public Meeting, which would17

be on or about the 8th, Wednesday, at 3:00.18

So set your sights on getting it done then.19

If it is not done --20

MR. MOODY:  I'm going to set mine21

a few days prior to then.22
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CHAIRPERSON GRIFFIS:  Pardon me?1

MR. MOODY:  I'm going to set mine2

a few days prior to then.3

CHAIRPERSON GRIFFIS:  Good4

thought.  Okay.5

MR. MOODY:  Thank you.6

CHAIRPERSON GRIFFIS:  Anything7

else then?8

MR. MOODY:  Thank you all for your9

time and effort.10

CHAIRPERSON GRIFFIS:  Thank you11

very much.  If there is nothing further then12

on this, let's move ahead then and call the13

next case in the morning.14

MS. BAILEY:  Application No. 1752815

of Jerry Weinberger, pursuant to 11 DCMR16

section 3104.1, for a special exception to17

allow a rear addition to an existing single-18

family row dwelling under section 223, not19

meeting the lot occupancy requirements under20

section 403, at premises 743 10th Street, S.E.21

The property is Zoned R-4 and it's located in22
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Square 950, Lot 74.1

Revised plans were filed with this2

application, Mr. Chairman, and the Board is in3

receipt of a request for party status from4

Marion F. Houstoun as a proponent of the5

project.6

CHAIRPERSON GRIFFIS:  We seem to7

need some clarification on that.8

MS. BAILEY:  Perhaps when the9

parties come to the table, they can express10

the clarification.11

CHAIRPERSON GRIFFIS:  Excellent.12

Let's move ahead then.  Is the applicant here?13

MS. WALSH:  Good morning, Chair,14

Vice Chair and Members of the Board.  Would15

you like me to begin or --16

CHAIRPERSON GRIFFIS:  Yes.  Why17

don't you introduce yourself for the record?18

MS. WALSH:  Okay.  I am Meghan19

Walsh.  I am the architect for Jerry and Diane20

Weinberger.  I am representing them and Diane21

Weinberger is here as well.22
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CHAIRPERSON GRIFFIS:  Excellent.1

MS. WEINBERGER:  Good morning,2

everyone.  I am Diane Weinberger.3

CHAIRPERSON GRIFFIS:  Excellent.4

Good morning.  We have first as a preliminary5

matter in this case to take up the request for6

party status.  Is Marion Houston present?  Do7

you mind coming forward?  How come I don't8

have that?  I'm looking at the official9

record.10

Ms. Bailey, as she said, had11

called a request for party status to be12

established as a proponent.  That is actually13

what is marked in the submission.  Are you in14

opposition?15

MS. HOUSTOUN:  Yes.16

CHAIRPERSON GRIFFIS:  Indeed.  And17

you are wanting to be established as a party18

participant in this case?19

MS. HOUSTOUN:  Yes.20

CHAIRPERSON GRIFFIS:  And you21

understand fully what a party is and the22
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difference between a party and a person?1

MS. HOUSTOUN:  No.2

CHAIRPERSON GRIFFIS:  Okay.  Good.3

That's fine.  Let me just say quickly and4

clearly there are two ways to participate.5

There are numerous ways, but there are two6

critical ways to participate in all Public7

Hearings before the Board.8

One, you can come as a person and9

everyone, the entire public, is invited to10

participate as persons to provide testimony11

and we give you a certain allotment of time.12

You come forward and you present your13

testimony.  You are then open to cross14

examination on that testimony and that's where15

you are.16

As a party, you will need to17

establish the fact that in order to be granted18

party status, you are somehow of different19

status than the general public.  You are20

impacted differently than the general public21

and you want to be established a party which22
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is a full participant.  You are now1

participating equal to the applicant.2

When the applicant is finished, I3

will call forward the parties in opposition to4

present a case.  You will present a case.  You5

will present your witnesses.  You will conduct6

cross examination of the other witnesses.  You7

will be a full participant.  That is generally8

the difference.9

You are wanting to participate as10

a person or as a party?11

MS. HOUSTOUN:  As a party.12

CHAIRPERSON GRIFFIS:  Indeed.  And13

was this timely filed, 14 days in advance of14

the hearing?  We have a date of October 13th.15

Ms. Bailey, what is your understanding?16

MS. BAILEY:  That it was not17

timely filed, Mr. Chairman.  It was filed on18

Friday, October the 13th.  As you know, 1419

days in advance of the hearing is required.20

CHAIRPERSON GRIFFIS:  And is there21

a reason why it wasn't filed timely for22
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consideration as a party?1

MR. HOUSTOUN:  It's my oversight.2

MS. HOUSTOUN:  It is my husband's3

oversight.  We were not notified.4

CHAIRPERSON GRIFFIS:  That's good.5

Blame it on him.  That's all right.6

MS. HOUSTOUN:  He's sitting right7

behind me.  He told me that.8

CHAIRPERSON GRIFFIS:  That's like9

the blanket waiver, isn't it, for the10

regulations.  My husband did it.11

MS. HOUSTOUN:  He is the lawyer in12

the family.  I am not, right.13

CHAIRPERSON GRIFFIS:  Even worse,14

even worse.15

MS. HOUSTOUN:  There has been some16

confusion about this.  We were not notified17

that there was an ANC hearing on it, and Mr.18

Weinberger has been extremely cooperative in19

helping us try to meet our concerns as he20

lives in Michigan.  He was in Alaska on a book21

tour.22



62

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON GRIFFIS:  Sure, sure.1

MS. HOUSTOUN:  And I was in New2

York and what can I say?3

CHAIRPERSON GRIFFIS:  Busy lives.4

Okay.  Well, explain to me how you are more5

significantly, distinctly or uniquely affected6

in character or kind if this proposed zoning7

relief was granted.8

MS. HOUSTOUN:  I live two houses9

down from 743.  I live at 739.  My next door10

neighbor, who is in between Mr. Weinberger and11

myself at 741, we jointly own a century,12

century and a half, year-old American elm13

tree.14

It is -- we submitted it to the15

Casey Foundation Big Tree Hunt and I feel16

pretty confident we'll be a big tree, because17

we have been helped by Trees for Capitol Hill18

when we did a major pruning job and wiring of19

it.20

CHAIRPERSON GRIFFIS:  Okay.21

MS. HOUSTOUN:  A few years ago.22
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CHAIRPERSON GRIFFIS:  Is this tree1

-- do you think it is going to be impacted?2

MS. HOUSTOUN:  It's 60.  There is3

no question about it.  The trunk of the tree--4

the addition, proposed addition, is a dozen5

feet from the trunk of the tree.  The trunk of6

the tree is 11.5 feet in circumference.  The7

canopy is 132 feet.  It covers seven houses8

and it's, I guess, about 60 feet tall.9

CHAIRPERSON GRIFFIS:  So --10

MS. HOUSTOUN:  So it's a specimen11

tree.12

CHAIRPERSON GRIFFIS:  I understand13

that.  So your concern is to -- based on the14

co-ownership of this tree, that the proposed15

project will impact that?16

MS. HOUSTOUN:  Yes.  We have17

proposed ways of exploring whether or not18

foundations can be established that would not19

seriously damage the tree.  We have worked out20

procedures with --21

CHAIRPERSON GRIFFIS:  Sure, sure.22
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Okay.  We don't want to get too far into the1

substance.2

MS. HOUSTOUN:  Okay.3

CHAIRPERSON GRIFFIS:  Because we4

haven't even established whether you're a5

party participant in this.  Let me ask the6

applicant if they have an opinion on the party7

status application, whether we would establish8

party status based on the fact that -- what9

you have just heard, Ms. Houstoun being unique10

in character and kind.  You know the drill.11

MS. WALSH:  I think if we had been12

notified that there was a party -- would we13

have been notified had the application been14

filed in a timely manner?15

CHAIRPERSON GRIFFIS:  No, they16

would have put it into the record.  You would17

have had to have looked into the record that18

someone had requested party status.19

MS. WALSH:  Okay.  I'm sure that20

we would have done that and, in that case, we21

might have called a witness which would have22



65

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

been our arborist.1

CHAIRPERSON GRIFFIS:  Hm.  Okay.2

That goes to the case presentation.  However,3

the substance of granting party status or not4

is that -- do you have an opinion in support5

or in opposition or neutral?6

MS. WALSH:  I would be opposed to7

it.8

CHAIRPERSON GRIFFIS:  Based on the9

fact that they are not uniquely impacted or10

based on what fact?11

MS. WALSH:  That we haven't been12

given substantial time to prepare for having13

the witness to discuss that, the impact.  They14

are particularly concerned about a tree.15

CHAIRPERSON GRIFFIS:  I see.16

MS. WALSH:  And it would be17

important to have someone who is an expert on18

trees to discuss that.19

CHAIRPERSON GRIFFIS:  Good.  Okay.20

So you would oppose the fact of taking up this21

party status application on the fact that it22
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wasn't timely filed.  We'll note that for the1

record.  Board Members, questions?2

VICE CHAIR MILLER:  I'm wondering3

if, Ms. Houstoun, whether you would be4

planning on presenting an expert witness such5

as an arborist if you were granted party6

status.7

MS. HOUSTOUN:  No, because I8

already discussed this with Mr. Weinberger and9

we have worked out a joint agreement about how10

to proceed with this.11

CHAIRPERSON GRIFFIS:  Then why do12

you want to participate in this hearing as a13

party?14

MS. HOUSTOUN:  Because that is a15

joint agreement between the two of us.  I16

would like to see and have the Board rule on17

that.18

CHAIRPERSON GRIFFIS:  How would we19

rule on it?20

MR. HOUSTOUN:  Incorporate it into21

the decision.22
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MS. HOUSTOUN:  Incorporate it into1

your decision.2

CHAIRPERSON GRIFFIS:  I see.  Is3

there something you have in writing?4

MS. WEINBERGER:  We do have a5

detailed email account of exchanges between us6

and our neighbors saying that we will be7

pleased to include her arborist in every step8

of the way.  We have already had a joint9

meeting, excuse me --10

CHAIRPERSON GRIFFIS:  That's all11

right.12

MS. WEINBERGER:  -- on site with13

my husband, our neighbors.14

CHAIRPERSON GRIFFIS:  Okay.15

MS. WEINBERGER:  And their16

arborist and our arborist.  We have --17

CHAIRPERSON GRIFFIS:  It seems18

like we couldn't get in the way of all this19

great stuff that is happening.20

MS. WEINBERGER:  We are more21

than --22
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CHAIRPERSON GRIFFIS:  Hey, we1

showed up to do zoning today and so far we2

haven't really gotten to it.3

MS. WEINBERGER:  We're very4

happy --5

CHAIRPERSON GRIFFIS:  This is very6

exciting stuff.7

MS. WEINBERGER:  -- to preserve8

the tree.9

CHAIRPERSON GRIFFIS:  Yes, yes,10

sure.  Well, why wouldn't you?  It sounds like11

a glorious tree.  Okay.  I don't think we're12

up for taking down the tree today, are we?13

No, I'm kidding.  Really that's a big joke.14

Okay.15

I don't see any reason why.  Well,16

there it is.  Let me have some other comments17

on this because there is no reason why this18

agreement can't come up within the case19

without having you established as a party.20

So I'm still kind of trying to get21

over our requirements in the regulations, one22
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for timeliness, which I haven't really heard1

a persuasive argument to take that up and2

having numerous attorneys that sit next to me3

and poke me constantly, that we're going to4

need a little bit more substantiation on that5

and then getting the substance of it, whether6

that would necessarily, but let me hear from7

Ms. Miller.8

VICE CHAIR MILLER:  Well, I think9

that party status would be valuable if you10

wanted to conduct cross examination and11

something like that, but I think that if you--12

I'm just throwing this out from what I'm13

hearing.14

If you're in agreement, that it15

might be just most -- you might reach your16

goals by just submitting your agreement into17

the record for the Board to consider as making18

a part of the order, that there wouldn't19

really be a need for you to participate as a20

party.21

I'm just throwing this out and you22
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can react, given the concerns that the1

applicant has raised with respect to not being2

able to address whatever, rebut your testimony3

or whatever, but you would still testify as a4

person as to what the problem is with the5

tree, so that it's in the record, and what6

your proposed solutions would be.7

MS. HOUSTOUN:  Well, if it's at8

all possible, I would prefer to be a party.9

But if that's not, then I will be a person.10

VICE CHAIR MILLER:  Could I just11

ask one other question?12

CHAIRPERSON GRIFFIS:  Yes.13

MS. HOUSTOUN:  Yes.14

VICE CHAIR MILLER:  What is it15

that you would like to do as a party separate16

from that which is like to cross examine on17

the variance?18

MS. HOUSTOUN:  I think I might --19

it depends on what gets said or not said.  I20

would rather have more power than less.21

VICE CHAIR MILLER:  But it would--22
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on issues other than the tree?1

MS. HOUSTOUN:  No, that's the2

only --3

VICE CHAIR MILLER:  Just with4

respect to the tree.5

MS. HOUSTOUN:  That's the only way6

I would qualify as a party.7

VICE CHAIR MILLER:  Okay.  Okay.8

CHAIRPERSON GRIFFIS:  Excellent.9

Mr. Turnbull has a question.10

COMMISSIONER TURNBULL:  Thank you,11

Mr. Chairman.  I just wanted to ask.  Your12

only issue is the tree?13

MS. HOUSTOUN:  Yes.14

COMMISSIONER TURNBULL:  You don't15

have any concerns, impact of the addition as16

far as light, air or the view in your back17

or --18

MS. HOUSTOUN:  It does not affect19

me directly.  I might have views, but I would20

not be a party because I'm two houses down.21

I'm not right next to it.22
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COMMISSIONER TURNBULL:  All right.1

MS. HOUSTOUN:  If I were right2

next to it, that would be a horse of a3

different color.4

COMMISSIONER TURNBULL:  All right.5

So your impact or your concern is primarily6

the tree?7

MS. HOUSTOUN:  Yes.8

COMMISSIONER TURNBULL:  Okay.9

Thank you.10

CHAIRPERSON GRIFFIS:  You11

indicated another adjacent co-owner of the12

tree is present.  Is that correct?13

MS. HOUSTOUN:  Yes.14

CHAIRPERSON GRIFFIS:  Is that15

Talley?16

MS. HOUSTOUN:  Yes.17

CHAIRPERSON GRIFFIS:  Yes.18

MS. HOUSTOUN:  He is behind me.19

CHAIRPERSON GRIFFIS:  Okay.  And20

then we have a submission from you this21

morning is when we received it actually.22
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MR. TALLEY:  Yes, yes.1

CHAIRPERSON GRIFFIS:  Exhibit 32.2

Okay.  Follow-up questions?3

VICE CHAIR MILLER:  This is really4

for Mr. Talley though just so that I5

understand.  You might have to come to the6

table.  Will you be requesting party status or7

not?  It didn't look like you were from your8

papers, but --9

CHAIRPERSON GRIFFIS:  Can you just10

state your name and address for the record?11

MR. TALLEY:  Sure.  My name is12

Louis Alan Talley.  I am the co-owner of 74113

10th Street, S.E.  My original intention was14

not to even speak today.  I am not a15

particularly good public speaker.16

CHAIRPERSON GRIFFIS:  It's not17

because we make you feel uncomfortable, is it?18

MR. TALLEY:  And I felt that what19

I put in writing really provides the Board20

with the information of what I want you to21

have.22
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CHAIRPERSON GRIFFIS:  Excellent.1

And I think it does just that and we2

appreciate that.  And I think Ms. Miller is3

bringing you up just to make sure that you put4

this into the record.5

We understand that this is framed6

actually under the request for party status7

application, so you actually addressed all8

these pieces, which is perfectly fine and I9

think you have actually done a good job in10

just addressing the fact that this is going to11

be taken in as written testimony within 223.12

Are you in receipt of this?13

MS. WALSH:  No.14

MS. WEINBERGER:  No.15

CHAIRPERSON GRIFFIS:  Exactly.  So16

we need to get you copies of this also and17

give you ample time to review this.  Let me18

hear from Board Members their opinion on19

whether we would, one, grant the time waiver20

on accepting the request for party status and,21

if so, would you be amenable or opposed to22
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granting party status?  I will start with1

anyone that would like to address each of2

those.3

BOARD MEMBER ETHERLY:  Mr. Chair,4

your inquiry is with regard to both party5

status applications?  I would say for the6

purpose of both of them, I understand the7

nature of the concerns on both parts of the8

property owners.  I think they are somewhat9

different in nature, but my concern with10

regard to granting the party status11

application would be the prejudice, if you12

will, to the applicant from the standpoint of13

being able to adequately prepare.14

I think the nature of both of your15

written submittals, Mr. Talley and also the16

other written submittal, I think are fairly17

clear and straightforward and both of your18

concerns I believe can be adequately addressed19

through the course of the proceeding.20

It sounds like there is some very21

clear concern about the impact on the tree and22
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perhaps as we move forward, without indicating1

whether or not the Board will act today or do2

anything today, it may indeed be the case that3

the arborist at some point might be an4

essential perspective to hear in this case.5

So I would perhaps be inclined to6

politefully suggest denial of the party status7

applications, but of course, as has been8

indicated earlier, you would have the9

opportunity to provide testimony as witnesses,10

whether in opposition or in favor of the11

project and still have your perspectives12

brought to the table.  That would be my13

inclination, Mr. Chair.14

CHAIRPERSON GRIFFIS:  Excellent.15

Well-said, Mr. Etherly.  We appreciate that.16

Others on that regard?17

BOARD MEMBER MANN:  A couple of18

comments.19

CHAIRPERSON GRIFFIS:  Good.20

BOARD MEMBER MANN:  First of all,21

I don't know that I have really heard the22
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timeliness issue addressed adequately.  All1

that I heard so far was that it was an2

oversight and that on its own doesn't really3

get me over the timeliness.4

As far as the being uniquely5

affected, it actually doesn't sound like this6

particular party status applicant is uniquely7

affected given that we have heard what I8

thought was a similar argument from somebody9

that didn't choose to be a party.10

CHAIRPERSON GRIFFIS:  I'm sorry.11

Say that last part.12

BOARD MEMBER MANN:  We're13

considering party status for somebody who14

lives two houses away, but seems to have the15

same concerns as somebody who lives next door,16

but isn't seeking party status and so I don't17

see why this party status application is18

unique.19

CHAIRPERSON GRIFFIS:  I see.20

Okay.  Excellent.  Others?21

COMMISSIONER TURNBULL:  I would22
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agree, Mr. Chairman.  I think that if Mr.1

Talley had asked for party status, I think it2

would be very appropriate.  I think his3

concerns in his letter about the impact of the4

addition directly on his property concerning5

light are probably more to the point than the6

tree, although the tree is a significant7

factor.8

I think the other issues, which he9

mentions in his letter, are more significant10

as it directly impacts his property, per se.11

But since he is not asking for it, I think12

there is an issue then regarding a neighbor13

two doors away.14

CHAIRPERSON GRIFFIS:  Okay.15

Others?  Ms. Miller?16

VICE CHAIR MILLER:  Well, I think17

with the timeliness issue, when I think about18

it, I guess the Houstouns have been working19

with the applicant all along with respect to20

the tree.  So I think that they were aware of21

this proceeding, and so we didn't really hear22
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a great reason why they couldn't have filed in1

time.2

But even more importantly, I think3

that their position can be made known to us4

fully participating as a person and that the5

fact that they already have an agreement with6

the applicant, which can come into the record7

and be fully considered by the Board and in8

which they can request that, you know, we9

incorporate it, fully protects their10

interests.11

So I would say, at this point,12

that I would guess I would vote against party13

status.14

CHAIRPERSON GRIFFIS:  Excellent.15

Thank you all very much.  It seems to me that16

it's the fairly strong consensus of the Board17

not to grant party status, unless I can be18

corrected if that is not what people have19

indicated, and I hear it on two fronts.  One,20

there is not a strong reasoning for waiving21

the timeliness.  If we were to assume that22



80

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

that was done and move into the substance, it1

also doesn't seem strong.2

And on the reverse of that, I3

think it has been clearly and very well-4

articulated by the Board that all these5

elements and issues that are being brought up6

will be taken under great consideration based7

on the written submissions that are coming in8

as we speak, have already come in and based on9

the oral testimony of the persons that are10

present.11

Of course, 223.4 in our12

regulations requires us to look at the13

application and any impacts it might have and14

then to prescribe any additional design15

criteria and we often take that up in terms of16

screening, lighting or material elements, but17

it also goes into the other features for the18

protection of the adjacent and nearby19

properties.  I think the elements that are20

being brought to our attention are pretty21

clearly falling within that.22
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The last word, Ms. Houstoun is we1

don't have a motion before us.  You had2

something to say?3

MS. HOUSTOUN:  Yes, thank you very4

much.  I would just like to say for the record5

with respect to the questions of whether Mr.6

Talley and myself qualify as a party, given7

the fact that we were untimely about it, is8

that neither one of us were notified that this9

request for a variance was to come up under10

ANC-6B.11

CHAIRPERSON GRIFFIS:  Right.12

MS. HOUSTOUN:  And we only13

discovered it by reading the newspaper.14

CHAIRPERSON GRIFFIS:  Sure.15

MS. HOUSTOUN:  Thank you.16

CHAIRPERSON GRIFFIS:  And one, I17

appreciate you bringing that to our attention18

and let me be absolutely clear with that.  The19

ANC has its own notification requirements and20

its own meeting requirements.  We have nothing21

to do with their notification.  We have two22
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points of our notification.  One is that the1

property needs to be posted and there should2

have been a placard.  We have the affidavit3

that was done.4

And also our regulations require5

that the owner mail to the residents and6

addresses within 200 feet.  That has come to7

my attention as this is ready and before us to8

have been in compliance with.  Any other9

notification for any other community meetings10

ANC has, we have no jurisdiction over that.11

MR. TALLEY:  Did you say that I12

got a letter from the ANC?13

MS. HOUSTOUN:  Not the ANC.14

CHAIRPERSON GRIFFIS:  No, not the15

ANC.  You would have gotten it from the Office16

of Zoning.17

MR. TALLEY:  I did get a letter18

from the Office of Zoning.19

MS. HOUSTOUN:  Yes.20

CHAIRPERSON GRIFFIS:  Okay.  21

MR. TALLEY:  I did not get --22
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CHAIRPERSON GRIFFIS:  We have1

nothing to do with the ANC.2

MR. TALLEY:  Okay.  3

CHAIRPERSON GRIFFIS:  The ANC is a4

party in our case.5

MR. TALLEY:  I just wanted to make6

sure I understood what you had said.7

CHAIRPERSON GRIFFIS:  Okay.  8

MR. TALLEY:  Because I was not --9

I never heard anything from the ANC.10

CHAIRPERSON GRIFFIS:  Understood.11

MR. TALLEY:  Now, the --12

CHAIRPERSON GRIFFIS:  Is the ANC13

here, 6B?  Boy it would be timely if they14

were, wouldn't it?  Very well.15

MS. HOUSTOUN:  May I comment on16

that?17

CHAIRPERSON GRIFFIS:  Okay.  18

MS. HOUSTOUN:  My husband, the19

lawyer, called ANC-6B and the rules are as20

reported that it's not their job, the ANC's21

job to notify affected people, I shall say,22
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rather than parties, now being clear of the1

difference, but that it is the applicant's.2

They do require the applicant to do so and --3

CHAIRPERSON GRIFFIS:  The ANC4

doesn't require it.  We require it.  The5

Office of Zoning requires it.  The law6

requires it.  Yes, the question is?  And that7

was complied with.8

MR. TALLEY:  I did receive a9

letter.10

MS. HOUSTOUN:  I did not.11

CHAIRPERSON GRIFFIS:  What we can12

do is take time off the record and look13

through all of the mailing letters that14

actually were done and you will see that your15

name is actually on it.  Do you see it?16

MS. HOUSTOUN:  Yes, I do.17

VICE CHAIR MILLER:  We have in our18

record a list of property owners that have19

been contacted with respect to this proceeding20

and your name is on it as at 739 10th Street,21

S.E., but you say you didn't get it?22
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MS. HOUSTOUN:  I did not get any1

letter.  It was Alan Talley who gave it to me.2

Am I wrong?3

CHAIRPERSON GRIFFIS:  That's all4

right.5

MS. HOUSTOUN:  Now it could be me6

who is wrong, but I think I got it from you.7

CHAIRPERSON GRIFFIS:  Okay.  8

MS. HOUSTOUN:  Anyway it's --9

CHAIRPERSON GRIFFIS:  In any case,10

now, it's important for us to get into the11

substance of this.  So with that, I can have12

you both return to your seats, make yourself13

comfortable.14

BOARD MEMBER ETHERLY:  Mr. Chair?15

CHAIRPERSON GRIFFIS:  Yes, Mr.16

Etherly?17

BOARD MEMBER ETHERLY:  Just a very18

quick question for Mrs. Houstoun and Mr.19

Talley before you leave.  I just wanted to be20

sure I oriented myself to where your21

respective properties are.  Probably the best22
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picture and it's slightly fuzzy in terms of1

clarity, but I just want to be sure.2

Mr. Talley, beginning with you3

first, which property is your's?  Again, it's4

a very poor picture, but --5

MR. TALLEY:  My property is the6

early federal house, two story frame beside7

the one --8

MS. HOUSTOUN:  It's to the north.9

MR. TALLEY:  -- the furthest10

property, which is the -- I never know whether11

to call it Barrett Lindy or Lindy Barrett12

three story townhouse that's brick.13

BOARD MEMBER ETHERLY:  Okay.  14

MR. TALLEY:  So it's the smaller15

frame structure.16

BOARD MEMBER ETHERLY:  Okay.  It's17

that one there.18

CHAIRPERSON GRIFFIS:  There it is.19

BOARD MEMBER ETHERLY:  Okay.  And,20

Mrs. Houstoun, for your property?21

MS. HOUSTOUN:  Yes, I'm just to22
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the north of Alan's, so he is 741.  I'm 739.1

BOARD MEMBER ETHERLY:  Okay.  2

MS. HOUSTOUN:  Okay.  So that's3

north.4

BOARD MEMBER ETHERLY:  Excellent.5

Thank you.6

MS. HOUSTOUN:  Yes.7

BOARD MEMBER ETHERLY:  Thank you8

both.  Thank you, Mr. Chair.9

CHAIRPERSON GRIFFIS:  I hope that10

helps.11

BOARD MEMBER ETHERLY:  It kind of12

helps.13

CHAIRPERSON GRIFFIS:  Excellent.14

Any other preliminary matters, questions at15

this time?  Very well.  Let's proceed.16

MS. WALSH:  Good morning,17

everyone.  Once again, would you like me to18

describe what the project is?19

CHAIRPERSON GRIFFIS:  Briefly,20

yes.21

MS. WALSH:  Okay.  My client is22
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seeking special exception for relief from 4031

of the zoning ordinances, which is for lot2

occupancy.  They are seeking relief to go up3

to 69.8 percent of lot occupancy and their4

maximum allowable is 60 percent.  That lot5

occupancy would be a 9 foot 10 inch deep6

addition lot line to lot line on the ground7

floor.  It's a three story structure.  And on8

the upper floors it will be a 6 foot deep9

addition.  So we're holding it back 4 feet on10

the upper levels.11

That's a description of the12

addition to be made.  The reason for this13

addition is that my client is retiring into14

this house.15

CHAIRPERSON GRIFFIS:  That's all16

right.  We don't get too far into the17

reasoning in special exception, just to18

clarify, of course, the relief you have cited,19

the 403, which is what you don't comply with20

the lot occupancy and this comes under special21

exception under a 223, which is allowing for22
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the approval or the denial, but the1

application for special exception for the2

addition to a nonconforming structure.3

Let me ask you just quickly.4

There is a balcony that shows on some of the5

graphic documentations at the rear.6

MS. WALSH:  Um-hum.7

CHAIRPERSON GRIFFIS:  Was that8

calculated into the lot occupancy?9

MS. WALSH:  On your latest10

document, that should be cut back and it11

should be flush with the 10 foot addition, so12

it's not overhanging at all.13

CHAIRPERSON GRIFFIS:  Okay.  And14

there is a building restriction line on this15

property?  Is that right?16

MS. WALSH:  I'm sorry, I don't17

understand building restriction line?18

CHAIRPERSON GRIFFIS:  Is there a19

building restriction line?  Is there a point20

of which there is a line drawn inside the21

property lines of which a building cannot22
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extend beyond?1

MS. WALSH:  You mean like a2

setback?3

CHAIRPERSON GRIFFIS:  Yes.4

MS. WALSH:  Or something?  Yes,5

but we're nowhere near the setback, the 206

foot setback.7

CHAIRPERSON GRIFFIS:  But did you8

calculate the property outside?  It's in the9

front.  Is that correct?10

MS. WALSH:  The addition?11

CHAIRPERSON GRIFFIS:  The building12

restriction line.13

MS. WALSH:  I'm not sure what --14

I'm not sure.  We're not --15

CHAIRPERSON GRIFFIS:  Okay.  16

MS. WALSH:  -- working with that.17

CHAIRPERSON GRIFFIS:  Very well.18

We'll let that go.  Okay.  I don't have any19

other quick clarifying questions on this, at20

this point.  Are there Board Member questions?21

Why don't you proceed.  Anything else on that?22
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MS. WALSH:  Not on the description1

of the addition, no.2

CHAIRPERSON GRIFFIS:  Okay.  What3

else do you need to tell us?  Yes, Mr.4

Etherly?5

COMMISSIONER TURNBULL:  I just6

wanted to clarify.  So there is no balcony?7

MS. WALSH:  There is no balcony.8

COMMISSIONER TURNBULL:  But is9

there a railing across there, so the door10

would open?11

MS. WALSH:  Yes, there is a12

railing.  It's --13

COMMISSIONER TURNBULL:  So it's14

flush with the exterior?15

MS. WALSH:  Exactly.16

COMMISSIONER TURNBULL:  Okay.  17

MS. WALSH:  There is no18

overhanging balcony, no cantilevering out19

passed the addition.20

COMMISSIONER TURNBULL:  Okay.  21

MS. WALSH:  So it's not going over22
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the lot occupancy that we're requesting.1

COMMISSIONER TURNBULL:  All right.2

Thank you.3

CHAIRPERSON GRIFFIS:  So the4

drawings we should be looking at are the ones5

in the attached binder or are they separate?6

MS. WALSH:  They should be in the7

binder, although I'm not sure what you are8

looking at, so I -- it should be.  Yes, it9

should be that one.  There is a section, if10

you look, that shows the site lines and that11

shows the balcony, which shows that it is12

flush with the ground floor.  It's right after13

the elevations.14

COMMISSIONER TURNBULL:  I don't15

think our documents show that.  I think our16

documents still show the balcony.17

CHAIRPERSON GRIFFIS:  This is your18

original submission.  Is that correct?19

MS. WALSH:  That is the original--20

CHAIRPERSON GRIFFIS:  So it's not21

in there?22
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MS. WALSH:  -- submission.  And1

it's not.  And we updated it.  We brought you2

all the copies that we were required to bring3

in to do that.4

CHAIRPERSON GRIFFIS:  So you had5

additional submissions in that showed what you6

are proposing now?7

MS. WALSH:  We showed some8

additional clarifying information that we took9

the balcony off.10

CHAIRPERSON GRIFFIS:  When did you11

put those into the record?12

MS. WALSH:  I don't have the date13

in front of me.  I submitted them to the desk14

across the hall with a whole stack of them.15

I was following all the directions I was told.16

CHAIRPERSON GRIFFIS:  That's okay.17

I just want to have them.  Did you see them,18

Mr. Rice?19

MR. RICE:  Yes.20

CHAIRPERSON GRIFFIS:  Okay.  21

MR. RICE:  I think I have the same22
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as you got.  I'm not sure.1

CHAIRPERSON GRIFFIS:  Yes, it2

looks like Mr. Rice has the most current,3

which is good.  Excellent.  Okay.  Let's move4

ahead then.  What else?5

MS. WALSH:  Okay.  Just that we6

have attended the ANC meeting, the Capitol7

Hill Restoration Society Zoning and also8

Historic that we have been supported by those9

groups, that we have a letter of support from10

the neighbor on the other side, Royal Roth,11

that we have a lengthy set of correspondence12

from the neighbor, Alan Talley, on the13

opposite side.14

My client has requested my office15

to make several renovations based on his16

initial comments, which were primarily17

aesthetic.  We did make those changes and we18

submitted that revised version to the19

neighbor, again, Mr. Talley, for his comments.20

Royal Roth wrote us a letter of approval,21

based on that approved set of drawings, on22
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that second set of drawings.1

We attempted -- Diane's husband,2

Jerry, attempted on many occasions to get some3

sort of acknowledgement from his neighbor that4

they were aware of what we were doing or if5

possible approval and there was no further6

correspondence with those.  There was no7

return in his effort.8

MS. WEINBERGER:  Not only did my9

husband email Mr. Talley on two occasions --10

CHAIRPERSON GRIFFIS:  Okay.  11

MS. WEINBERGER:  -- asking --12

CHAIRPERSON GRIFFIS:  Actually,13

let me just say, I'm sorry, but, frankly,14

we're not that concerned with how much15

communication, but rather the substance of the16

communication, because, obviously, we're going17

now directly into the 223.  We need to show18

substantially whether there is or isn't an19

impact or a potential for undue impact in20

light and air or privacy and use of the21

adjoining properties.22
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We will get into the specifics of1

the element of the tree, which we have already2

talked about, but why don't we talk a little3

bit.  This is your board.  Is that correct?4

MS. WALSH:  Yes, it is.5

CHAIRPERSON GRIFFIS:  Oh, okay.6

So this is showing a rendered elevation of the7

proposed addition.  As I look at that on the8

top part, the middle property is the9

applicant's?10

MS. WALSH:  Correct.11

CHAIRPERSON GRIFFIS:  It's your12

property?  Okay.  Okay.  And so as we go into13

that, what else can we show?  Do you want to14

see this?  Is that what you're saying?15

MS. WEINBERGER:  Yes, I haven't16

seen it.17

CHAIRPERSON GRIFFIS:  Yes, good.18

Why don't we move this, so that you guys can--19

feel free, why don't you move --20

MS. WALSH:  We did send these21

drawings to Mr. Talley.22
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CHAIRPERSON GRIFFIS:  Okay.  Okay.1

This is their show at this point though.2

We'll get to you in a minute, Mr. Talley.  And3

if you need to, you can move around a little4

bit to make sure that you see it.  On the5

bottom side, that section, is that showing a6

projection of the balcony?7

MS. WALSH:  Yes, this is an older8

board.9

CHAIRPERSON GRIFFIS:  I see.10

MS. WALSH:  I put this up here11

just for reference.12

CHAIRPERSON GRIFFIS:  Sure, sure.13

MS. WALSH:  So that you could see14

it.  It's not the final.  We responded to the15

Capitol Hill Restoration Society's indication16

that the balcony might be going over lot17

coverage.18

CHAIRPERSON GRIFFIS:  Sure.19

MS. WALSH:  And we confirmed that20

with Faye Ogunneye when I went to the Zoning21

Office.22
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CHAIRPERSON GRIFFIS:  Good.1

MS. WALSH:  To make sure.2

CHAIRPERSON GRIFFIS:  Great.3

MS. WALSH:  So that's when I4

removed the balcony.5

CHAIRPERSON GRIFFIS:  Gotcha.  And6

that's where it effectuates the change.  Okay.7

Just for clarification.  The next time you are8

here, of course, you can only show us things9

that are final and that you actually want10

approved or not approved.11

MS. WALSH:  Okay.  12

CHAIRPERSON GRIFFIS:  Because13

conceivably -- well, not conceivably.  Let me14

tell you I get very confused very quickly, so15

if I see a lot of different things, obviously,16

you don't want to have that to take up our17

time or your time in terms of clarifying what18

documents we should be looking at.  We're19

getting copies of the last addition and we20

have the sections that are in now.21

You have indicated that you are22
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below the 70 percent, which keeps us into the1

223.  So let's talk about have there been2

other instances or address to materials you3

mentioned?  What were those material changes?4

Let me just ask you if this, in your testimony5

and position, fits into the character of the6

surrounding neighborhood and are there other7

elements that would tend to unduly impact the8

light and air, use and privacy of the adjacent9

properties?10

MS. WALSH:  Do you want -- mean11

from an architectural perspective or from a12

massing and space perception?13

CHAIRPERSON GRIFFIS:  >From the14

owner's agent's perspective.15

MS. WALSH:  Okay.  The house that16

they live in was built.  It is not an17

historical house.  And we have been in to18

HPRB.  We met with Anne Brocket.  We have been19

through Capitol Hill Restoration Society.20

CHAIRPERSON GRIFFIS:  Okay.  21

MS. WALSH:  And all feel that we22
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are doing a reserved and careful addition to1

this.  The garage in the back is in -- it has2

a modern design and it was an award winning3

design by the -- it received an AIA award for4

its design.  We're responding to that and5

we're keeping basically our lines as simple as6

possible.7

Our initial drawings that we gave8

to the neighbors were for an addition that9

went out 10 feet on all floors and then we10

scaled that back on the upper floors, simply11

for the idea of trying to help with how that12

would affect their spaces.  The addition also13

-- I'm not sure how this is relevant, but they14

are putting an elevator into the house.15

Mr. Weinberger has some back16

injuries and as time goes on, the doctor said17

that it will be more and more difficult for18

him to be living in a three story structure.19

So that elevator's base basically is the 620

feet that we're adding on these upper floors.21

On the lower floor we are not coming above the22
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-- we're coming slightly above the fence, but1

we're not going to impact light or air at that2

level on the lower level.3

CHAIRPERSON GRIFFIS:  Okay.4

Excellent.5

MS. WEINBERGER:  On the lower6

level, Mr. Talley has a porch built out, so7

we'll only be going a foot or two passed his8

porch.  He currently has the side facing our9

house covered over with plywood, so he has no10

light or air coming in from that side.11

CHAIRPERSON GRIFFIS:  Okay.12

Anything else at this time then?  Any13

questions from the Board?14

MS. WALSH:  My only other question15

would be if you would like me to talk about16

our efforts on the tree issue?17

CHAIRPERSON GRIFFIS:  Yes.18

MS. WALSH:  Okay.  When we19

received the notice from the neighbor that20

there was concern about the tree, we addressed21

that by having my client -- I talked to him22
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about an arborist that I have worked with in1

the past to preserve an over 100 year old2

maple tree in northwest D.C. for the Latin3

American Youth Center at 3035 15th Street,4

which we actually heard here at Zoning several5

years ago.6

And we're working with that same7

arborist to work jointly with my engineer, who8

is the same engineer, to design the foundation9

for this structure, which is less impact than10

that structure was at the time.  So we are --11

CHAIRPERSON GRIFFIS:  So what are12

the options for the foundation?  Do you know?13

MS. WALSH:  What we're intending14

to do, we have a report from the arborist of15

how we should excavate.  We're using a16

technique called air spading, which means a17

non-invasive way of digging around the root18

system to determine where the major arteries,19

etcetera, are of the root system.  We begin20

with footings at the very edge of the addition21

as would be logical for how you would build22
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that addition.1

Then we would move back in towards2

the house and then it might have to be3

slightly cantilevered if we needed it to be4

covering over the roots as we go.  Air spading5

only as much as we need to to determine where6

those footings would go.  And the way that we7

have done it before is with footings and grade8

beams and the grade beams set above, so they9

don't impact the root system.10

CHAIRPERSON GRIFFIS:  Excellent.11

Okay.  Questions?  Ms. Miller?12

VICE CHAIR MILLER:  I'm just13

curious, maybe you said this and I missed it,14

but how close is the tree itself to where the15

addition is going to be built?16

MS. WALSH:  The trunk of the tree17

is on the fence between the two neighbors18

over.  Our lot is 13.7 feet.  Their lot may be19

around 13 or 14 feet, too.  So it's basically20

the distance of one lot over.21

VICE CHAIR MILLER:  But the roots22
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expand into the applicant's property.  Is that1

true?2

MS. WALSH:  Yes.  It's not -- you3

can't really tell until you get underground4

what's happening with the roots, which was the5

same case with 3035 15th Street.  We were sure6

we built a three story stair tower there with7

footings that went down 4 feet.  And we were8

sure that we were going to come into lots and9

roots and we didn't.10

And it was a 100 year-old tree11

with a canopy just as large as this.  So, you12

know, at that time, we were working with the13

same arborists and the same engineers to make14

sure that we didn't impact it.  The tree is15

doing very well and is healthy.16

VICE CHAIR MILLER:  Okay.  So17

basically working with that arborist and the18

engineer, you can be assured to avoid impact19

and build around the roots?  Is that right?20

MS. WALSH:  Yes.  And we just --21

the air spading is a technique for digging to22
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make sure you know where your roots are before1

you start getting in there, you know, and2

digging and cutting into roots.  So you3

basically blow away the soil around the roots,4

so that you can tell where it is and then if5

it's in the way, you would cover it back over6

and move over to another spot to see if that7

would work.8

VICE CHAIR MILLER:  Thank you.9

MS. WALSH:  Um-hum.10

CHAIRPERSON GRIFFIS:  Anything11

else?  Any other questions, clarifications?12

Mr. Turnbull?13

COMMISSIONER TURNBULL:  Mr.14

Chairman, I'm just confused.  Since we just15

got these revised plans and elevations and16

sections, you were bunting out originally 1017

feet, going back 10 feet?18

MS. WALSH:  Yes, and that was on19

three floors.20

COMMISSIONER TURNBULL:  All right.21

MS. WALSH:  The first -- that was22
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way back and then we changed the drawings, so1

now it's 6 foot addition on the top two floors2

and 10 feet on the ground floor.3

COMMISSIONER TURNBULL:  Okay.  But4

on that -- but you're not putting a balcony on5

that top of that first floor roof then?6

CHAIRPERSON GRIFFIS:  No, they7

are.8

COMMISSIONER TURNBULL:  Oh, you9

are?10

MS. WALSH:  We are, but we're not11

cantilevering --12

COMMISSIONER TURNBULL:  You're not13

cantilevering it.14

MS. WALSH:  -- passed that line.15

Right.16

CHAIRPERSON GRIFFIS:  So it17

doesn't extend beyond it.18

COMMISSIONER TURNBULL:  So you are19

flush with the edge?  Okay.  20

MS. WALSH:  Yes.21

COMMISSIONER TURNBULL:  And22
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originally before you had this inverted roof,1

now you have got a flat roof with a clear2

story?3

MS. WALSH:  Yes.4

COMMISSIONER TURNBULL:  Okay.  All5

right.  Thank you.6

MS. WALSH:  You're welcome.7

MS. WEINBERGER:  I would like to8

add that those changes were all in response to9

Mr. Talley's concerns regarding the aesthetics10

of the house.11

CHAIRPERSON GRIFFIS:  And also the12

lot occupancy calculation.  Okay.  13

COMMISSIONER TURNBULL:  Well, on14

the aesthetic, originally, you simply said on15

the drawings that we had seen, this is terra16

clad, which I'm assuming is terra cotta.17

MS. WALSH:  No.18

COMMISSIONER TURNBULL:  No?19

MS. WALSH:  It's a -- that was --20

it's a system that it's a terra cotta hang.21

It's sort of like a hung curtain wall system.22
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CHAIRPERSON GRIFFIS:  It's like a1

paneling system.2

COMMISSIONER TURNBULL:  A paneling3

system?4

MS. WALSH:  Yes, it's similar.5

Yes, it's sort of a paneling system, but there6

-- it runs horizontal, but it hangs, so it's7

not a nailed in kind of situation.8

COMMISSIONER TURNBULL:  And are9

you still using that?10

MS. WALSH:  We are not.  We're11

doing brick.12

COMMISSIONER TURNBULL:  Oh, you're13

doing brick?14

MS. WALSH:  Um-hum.15

COMMISSIONER TURNBULL:  So you're16

trying to match the existing?17

MS. WALSH:  Yes, and to match the18

garage and to stick -- and the house next19

door.20

COMMISSIONER TURNBULL:  So that's21

on the face and the sides?22
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MS. WALSH:  Yes, on the face and1

the sides.2

COMMISSIONER TURNBULL:  Okay.3

Thank you.4

CHAIRPERSON GRIFFIS:  Anything5

else?  Any other questions, clarifications, at6

this time?  Anything else you would like to7

provide?8

MS. WALSH:  No, thank you very9

much.10

CHAIRPERSON GRIFFIS:  Okay.  Let's11

move ahead.  We've got a lot more to12

accomplish in this application.  Let's go13

right into the Office of Planning.  Mr. Rice14

again here to present this analysis.15

MR. RICE:  Good morning again.  My16

name is Stephen Rice.  Just for clarity, I17

want to make sure that I have the same18

drawings as are presented up front.  They look19

pretty much the same, but the balcony looks a20

little different and I don't know if I'm just21

seeing things.22
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CHAIRPERSON GRIFFIS:  No, you're1

definitely not.  2

MR. RICE:  Okay.  3

CHAIRPERSON GRIFFIS:  As she4

indicated, you may not have heard, these are5

old.6

MR. RICE:  Okay.  7

CHAIRPERSON GRIFFIS:  So what you8

have and what I have seen in your report as9

submitted the section is actually current.10

MR. RICE:  All right.  Great.11

CHAIRPERSON GRIFFIS:  So I think12

we're all working on the same documents.13

MR. RICE:  Okay.  The Office of14

Planning recommends approval for the special15

exception relief requested in accordance with16

the provisions of section 223.  The three17

story addition will add, approximately, 4 feet18

of net height to the existing 28.3 foot high19

structure.  The resulting lot occupancy will20

increase from 60 percent to 69.8 percent.21

The rear wall of the existing22
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structure is virtually parallel with those of1

both abutting row houses.  The two story south2

741 property has a one story addition that3

extends, approximately, 7 feet beyond the4

subject rear wall.  After the addition is5

completed, the house will extend roughly 36

feet beyond the 741 property.7

Given the size of the rear yards,8

the light and air available to these abutting9

properties should not be unduly impacted.10

Fences are currently -- well, currently11

separate the subject property from the12

abutting houses and the addition will not13

include any windows on either side.14

Therefore, no new privacy issues should be15

created.16

The rear addition should not be --17

will not be visible from 10th Street and it18

will be screened from the rear alley, because19

of the one story garage.  The proposal will20

not be inconsistent with the overall21

character, scale and pattern of the22
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surrounding properties and should not pose any1

visual disorder.2

ANC-6B voted 8-0 in favor of the3

project.  OP received comments from the4

Capitol Hill Restoration Society Zoning5

Committee in support of the proposal.  OP has6

also received comments of support from the7

south 745 neighbor, but not from the 7418

neighbor, the north 741 neighbor.9

OP notes that the subject lot does10

not meet the minimum lot area and width11

requirements of section 401.3.  This analysis,12

however, remains the same and OP supports the13

proposals pursuant to section 223.14

CHAIRPERSON GRIFFIS:  Excellent.15

Thank you very much, Mr. Rice.  Again, we16

appreciate it and the document, not only the17

graphics, but also the juxtaposition of the18

photographs assist greatly.  And once we19

invest in a good copy, we'll actually be able20

to see detail on these things.21

That being said and that's a bit22
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of a joke, because I do have the originals1

here, of course.  Any questions from the Board2

of the Office of Planning?  Does the applicant3

have any cross examination of the Office of4

Planning?5

MS. WALSH:  No --6

COMMISSIONER TURNBULL:  Mr.7

Chairman?8

MS. WALSH:  -- thank you, not at9

this time.10

CHAIRPERSON GRIFFIS:  Oh, I'm11

sorry.  Mr. Turnbull?12

COMMISSIONER TURNBULL:  I had one13

question.14

CHAIRPERSON GRIFFIS:  Good.15

COMMISSIONER TURNBULL:  In Mr.16

Talley's recent letter to us he had mentioned17

that there is a comment that says Mr.18

Weinberger has written to Mr. Roth that he19

intends to screen the sides of his proposed20

balcony, since Mr. Roth had privacy concerns,21

the balcony looks into both backyards.  Was22
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that ever addressed or is that an issue?1

MR. RICE:  That was something, I2

think if I recall correctly, that was included3

in the application that, if needed, the4

applicant would provide any necessary5

screening.  I didn't include it.  I didn't6

include it in this presentation, but it is in7

the application.8

COMMISSIONER TURNBULL:  Thank you.9

CHAIRPERSON GRIFFIS:  Excellent10

question.  Others follow-up, clarifications?11

Ms. Miller?12

VICE CHAIR MILLER:  Yes, I was13

just wondering if the Office of Planning had14

an opinion on that on whether it should be15

screened?16

CHAIRPERSON GRIFFIS:  On whether17

screening should be provided?18

VICE CHAIR MILLER:  Right.19

MR. RICE:  I think if the20

neighbors think that it's necessary and if the21

applicant is willing to provide, it should be.22
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But as far as my opinion about it, I don't1

know what the screening would look like.  The2

details weren't included, that's my point.3

VICE CHAIR MILLER:  But is it your4

opinion that you don't necessarily reach the5

conclusion that screening is necessary?6

MR. RICE:  I don't think it's7

necessary.8

VICE CHAIR MILLER:  You just don't9

really have --10

MR. RICE:  I don't think that it11

is necessary.12

VICE CHAIR MILLER:  You don't13

think it is.  Okay.  Thanks.14

CHAIRPERSON GRIFFIS:  Anything15

else?  Where are we with the screening?16

MS. WEINBERGER:  We're certainly17

committed to doing it if our neighbors would18

like us to.19

CHAIRPERSON GRIFFIS:  Okay.  Just20

for clarification, we have the photographs of21

the adjacent property.  They have the deck22
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which has already been established in the1

photographs.  As this extension is proposed,2

it would come out almost as far as that deck.3

Is that correct?4

MS. WALSH:  It would come out 25

foot 10 inches passed the lower deck on the6

ground floor and on the upper floors it would7

be 1 foot less.8

CHAIRPERSON GRIFFIS:  Right.  19

foot less.  That's the area of which you're10

going to have this privacy issue where the11

screening would go is on top of the first12

level or at the second level.13

MS. WALSH:  Correct.14

CHAIRPERSON GRIFFIS:  Okay.  And15

that is -- and in construction if this was16

approved, would be essentially on the property17

line, so you could conceivably share a screen18

wall there.19

MS. WALSH:  Um-hum.20

CHAIRPERSON GRIFFIS:  Right?21

MS. WALSH:  Yes, if the neighbor22
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desired that.1

CHAIRPERSON GRIFFIS:  Right.2

Okay.  Understood.  Anything else?  Any3

clarifications, questions?4

COMMISSIONER TURNBULL:  Mr.5

Chairman?6

CHAIRPERSON GRIFFIS:  Yes?7

COMMISSIONER TURNBULL:  I had just8

one question.9

CHAIRPERSON GRIFFIS:  Go ahead,10

please.11

COMMISSIONER TURNBULL:  Which12

maybe I could ask Ms. Walsh.  On the back13

elevation of the current house, 745, which is14

the one right adjacent that's flush, there15

appears to be either a junction box.  There is16

also two lights that look like they are right17

on the edge of it.  One spotlight goes to each18

property.19

MS. WALSH:  Um-hum.20

COMMISSIONER TURNBULL:  Is that a21

shared use or is there going to be some -- how22
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are you going to handle that or what's --1

MS. WALSH:  Well, I'm not sure2

that -- who that fixture belongs to.  It3

appears that it's one fixture and it has two4

heads to it.5

COMMISSIONER TURNBULL:  Two heads.6

MS. WALSH:  So if that belongs to7

the neighbor, I'm -- I can probably speak for8

my client that they wouldn't mind mounting it9

on the side of their upper floors, which would10

still allow them the same motion light11

detection.  And my client would be able to12

move it to the back of theirs should they need13

it.14

COMMISSIONER TURNBULL:  There is15

also what looks like an existing can light16

fixture on the first floor of your property,17

of the applicant's property?18

MS. WALSH:  Yes.19

COMMISSIONER TURNBULL:  Are you20

planning to put any lighting, down lighting or21

anything at the back?22
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MS. WALSH:  We haven't got that1

far yet, but we probably will put something on2

the ground level certainly, because that would3

be accessing the backyard.4

COMMISSIONER TURNBULL:  Okay.  5

MS. WALSH:  And maybe we would6

want to put something at the deck level, but7

not further up.8

COMMISSIONER TURNBULL:  Okay.9

Basically something shining down, casting10

downwards?11

MS. WALSH:  Yes.12

COMMISSIONER TURNBULL:  Okay.13

Thank you.14

CHAIRPERSON GRIFFIS:  Anything15

else?  Is the ANC present, ANC-6B?  We don't16

have any other attendant Government reports on17

this.  We have made note of the Capitol Hill18

Historic District.  My understanding is that19

you have not completed your HPRB review.  Is20

that correct?21

MS. WALSH:  That's correct.22
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CHAIRPERSON GRIFFIS:  Okay.  And1

we have taken note of -- is anyone here2

representing Capitol Hill Restoration Society?3

Very well.  Let's move ahead then to the ANC4

report.  It is Exhibit No. 25, make note of5

that.  As to specific failure requirements to6

be granted great weight, it appears that it7

may almost.  Okay.8

If there's nothing further on that9

then, let's move ahead to persons to provide10

testimony.  Let's bring up everybody to11

provide testimony in this Application 17528.12

If there is other persons?  I know we have.13

Please, come up.14

MS. WALSH:  Excuse me, Chairman15

Griffis?16

CHAIRPERSON GRIFFIS:  Yes?17

MS. WALSH:  We still haven't18

received a copy of the statement from Mr.19

Talley.  Is there a copy that we could review?20

CHAIRPERSON GRIFFIS:  Do you have21

extra copies of that with you?22
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MR. TALLEY:  I did not bring a1

copy myself.2

CHAIRPERSON GRIFFIS:  Can you put3

your microphone on?  Thanks.4

MR. TALLEY:  I did not bring a5

copy myself.  I borrowed the one that I had6

given my next door neighbor, so I don't even7

have a copy with me.8

CHAIRPERSON GRIFFIS:  Okay.  Here.9

Yes, I know, I can't give that one out.10

MR. TALLEY:  Show mine.11

CHAIRPERSON GRIFFIS:  Okay.12

Thanks.  All right.  We're going to get one.13

MR. TALLEY:  I would like to say a14

couple of things.15

CHAIRPERSON GRIFFIS:  Good.16

MR. TALLEY:  First, before I17

forget them in response to her presentation.18

CHAIRPERSON GRIFFIS:  Okay.19

MR. TALLEY:  There is no plywood20

on the side of my porch.  I matched it to the21

fence, so that it would be inconspicuous that22
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that side was totally done and that side was1

done that way to preserve your privacy.  So2

there is not plywood there.3

MS. WEINBERGER:  Excuse me?4

MR. TALLEY:  There is a board that5

looks like a fence because aesthetics are6

important to me and because I never do7

anything to anybody that I wouldn't have done8

to myself.9

MS. WEINBERGER:  I apologize.  I10

haven't seen it.11

MR. TALLEY:  And the second12

question I have, since I am concerned about13

the building materials, I was initially told14

that they were putting terra cotta up, and I15

know that that has been changed.  I was quite16

appalled over the idea.  You have now changed17

it to brick, but there was some question in18

what she said as to what they are matching the19

brick color to.20

The brick of the garage is a much21

darker red brick than the brick of the house,22
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which is a much whiter colored brick.  So I1

would like to know, if possible, what brick2

they are matching to, because I'm the one3

because of a peak-through, I'm the one that is4

going to visually see where the bricks match,5

if this project --6

CHAIRPERSON GRIFFIS:  Sure.7

MR. TALLEY:  -- is approved.8

CHAIRPERSON GRIFFIS:  Sure.  Any9

idea on that?10

MR. TALLEY:  So if they use the11

darker colored brick from her backyard, it's12

going to look the same as her garage.13

MS. WALSH:  At this point, we14

haven't picked the brick, but we are still15

working with HPRB, so our -- we would probably16

be asking them for their input on that as17

well.18

CHAIRPERSON GRIFFIS:  Good.  Okay.19

So it's a work in progress.  You're going to20

make it look great.21

MS. WALSH:  Yes.22
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CHAIRPERSON GRIFFIS:  You're1

obviously going to show it to your adjacent2

neighbor, too, as you work through all that?3

MS. WALSH:  Yes.4

CHAIRPERSON GRIFFIS:  Perfect.5

Okay.  6

MR. TALLEY:  And I might say that7

I'm commenting right now on plans that I have8

not seen, because I don't know the latest9

projections.  The last I heard they had this10

cantilevered deck out that was facing down11

into my fish pond and I do have privacy12

issues.  I think anybody that has been to my13

house would understand that.  I have a small14

house.15

Let me start over.  I love my16

house.  I have been a long-time resident of17

the District of Columbia my entire adult life.18

I have lived on the Hill for over 30 years.19

When I selected my house, it took over eight20

months for me to pick out the house that I21

love and I have now lived in that house for22
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over 20 years.1

The Weinsteins have purchased a2

house.  They have never lived in that house.3

They have never spent one night.  And they now4

decide after purchasing the house and having5

it as a rental property a number of years that6

they want to not only make it larger, but to7

install an elevator.  And I was told that they8

wanted the elevator for their old age.9

I have never heard of any problems10

with Mr. Weinberg's back.  This was new news11

to me today, also, and we have spoken a number12

of times.  I am concerned over this addition13

and how it's going to impact my house.  My14

second floor has a 48 inch wide French door,15

so that I am able to move furniture from one16

floor to another floor, because the stairway17

is rather narrow and it's difficult to get18

larger pieces of furniture, such as bedding19

upstairs.20

That is my only source of light in21

the back and the Weinbergs proposed addition22
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is being built directly beside that French1

door.  It will impact my light.  It will2

impact air flow and it will project, I'm not3

sure how many feet, at this point, because I4

don't have the latest plans, back on the5

second and third floors of my home.6

I don't really have a third floor.7

I have a peaked roof, so I don't expect that8

the addition is going to affect my third floor9

at all from a standpoint of light or whatever,10

because the existing -- my window on the third11

floor is a dormer window and it's so far back12

I don't expect it to be impacted.  But the13

second floor will be impacted.14

CHAIRPERSON GRIFFIS:  Okay.  15

MR. TALLEY:  I don't think that I16

need to go into a great deal of detail over17

the historic elm tree.  You will hear enough18

about that from Muffy.  She is a big tree19

person.  I just want to make it clear that if20

this construction causes the decline or the21

death of the tree, that the tree is in my yard22
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and in Muffy's yard and that we would be1

responsible for removal of the tree.  And we2

have been told to expect a cost between3

$15,000 and $20,000.  The Weinbergers are not4

responsible if something happens to the tree.5

I never really intended to talk6

today.  I just wanted to tell you I love my7

home.  I love where I live.  I have enjoyed8

being there for the last 20 years.  I have9

spent an enormous amount of time and money10

preserving the house to the way it was11

originally, both inside and outside.  I have12

had special shutters made.  I have had hand-13

forged hardware for those shutters.14

I have done everything to bring it15

back historically to the way it looked when it16

was originally built in 1827.  I am opposed to17

the proposed addition, because I don't see18

what's special about it.  They want more19

space.  We all want more space.  So I'm not20

sure why.  I didn't think I would face such a21

problem in my lifetime.22
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I lived -- when the garage was1

built next door, they fully filled up the lot,2

so that nothing else could be built on it and3

I thought I had a free and easy time through4

the rest of my retirement.  I would like to5

say that Mr. Weinberger, I have never met Mrs.6

Weinberger until today, has been nothing but7

pleasant and nice to me.8

Without this addition, I would9

certainly joyously welcome him into the10

neighborhood.  He has sent me emails and he11

has extended himself in recent months, but12

that has been recent months, between the time13

he purchased the house and until he decided to14

make the addition.  We were unable to reach15

him, because he kept a real estate agent16

between us and any messages that I tried to17

get to him, I don't know if he ever got them18

or not, because they were never responded to.19

But in the recent months, since he20

has planned this addition, he has never been21

anything but courteous and friendly and nice.22
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CHAIRPERSON GRIFFIS:  Excellent.1

Good.  Thank you very much.  Wish our job was2

just to do a character search and decide on3

that basis, but it's important information.4

And most important to what you have added in5

today, I think is critical for our6

understanding and it substantiates a lot of7

the detail that you put in your written8

submission, not only have you put great care9

into your own house and I have full10

understanding of that, but also into the care11

and maintenance of the tree that we have12

talked substantially about.13

So we appreciate both the written14

and the oral testimony.  Are there questions15

or clarifications for the Board?  Does the16

applicant have any cross examination of Mr.17

Talley?  Any questions?18

MS. WEINBERGER:  I don't have19

questions, but I have things I would like to20

add in response to what he said.21

CHAIRPERSON GRIFFIS:  Sure, sure.22
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Good.  You're going to have that opportunity1

at the closing, of course, after we go through2

all that then.  If there's nothing further,3

thank you very much, Mr. Talley.  We do4

appreciate it.5

Yes, Ms. Houstoun, are you ready?6

MS. HOUSTOUN:  Yes, thank you, Mr.7

Chairman.8

CHAIRPERSON GRIFFIS:  Certainly.9

MS. HOUSTOUN:  Well, I think you10

are now pretty cognizant about the tree, which11

Alan and I jointly own, and therefore if the12

tree is, in fact, damaged and it would be he13

and I, not the Weinbergers, who would be14

responsible for it.  Having said that, I also15

want to absolutely concur with Alan that I16

only met Mrs. Weinberger today, but Jerry17

Weinberger could not be more agreeable,18

cooperative and helpful in trying to meet my19

concerns about the tree.20

To that end, we met all of us with21

the architect, their arborist, our arborist,22
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who is kind of a great guru of American Elms,1

and your arborist, of course, knew him and we2

had a long consultation around the tree in3

both yards, etcetera, etcetera.  And as a4

result of that, I sent an email to Jerry5

setting forth the summary of what Bill Dunn,6

our arborist, and the other arborist agreed7

to.8

And I would like to submit a9

couple of emails for the record, so that you10

clearly know exactly what's at stake and what11

measures have been discussed.12

CHAIRPERSON GRIFFIS:  What's your13

opinion of what was heard today in terms of14

the construction methodology?15

MS. HOUSTOUN:  Well, there is one16

essential problem that I have with this entire17

situation.  It's an elemental one and that is18

we have no plans.  The devil is always in the19

details.  The latest iteration in terms of how20

to take care of the tree to the extent21

possible shows that Bill Dunn requests, the22
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arborist, and the other arborist requested1

engineering plans setting forth a Plan A, this2

is the best place for the footers in terms of3

the structure of the proposed addition and4

then a backup Plan B.5

And they laid out very clearly,6

and I have the emails for you, how that air7

spading should take place.  The process of air8

spading itself can be damaging to the tree.9

Therefore, you want to know where you want the10

footers in terms of the addition.  First,11

that's number one, because you don't want to12

disturb the space underneath in the root13

structure.14

CHAIRPERSON GRIFFIS:  Yes, but how15

do you find out where your footers are going16

to go?17

MS. HOUSTOUN:  Yes.  So --18

CHAIRPERSON GRIFFIS:  No, how?19

MS. HOUSTOUN:  Well, that's an20

engineer -- I'm not an engineer.21

CHAIRPERSON GRIFFIS:  Well, I know22
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that.1

MS. HOUSTOUN:  Okay.  I mean,2

there is an addition.  It has a foundation.3

The foundation, as I understand it, and I'm4

learning quite recently, will need footers,5

piers, whatever they are called.  They will6

have to be of a certain depth.  They have to7

be a certain width.8

CHAIRPERSON GRIFFIS:  Okay.  We9

understand all that.10

MS. HOUSTOUN:  My question is what11

is that?12

CHAIRPERSON GRIFFIS:  Right.13

MS. HOUSTOUN:  And so it was14

agreed between the arborists that there would15

be an engineering plan with Plan A, Plan B.16

CHAIRPERSON GRIFFIS:  Okay.17

MS. HOUSTOUN:  And then there18

would be exploratory air spading.  Okay.  The19

exploratory air spading, I would want our20

arborist there as well as what other arborist.21

CHAIRPERSON GRIFFIS:  Sure.22
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MS. HOUSTOUN:  And when the -- if1

the air spading shows roots that are too large2

to cut, roots will have to be cut.  There is3

no question about that.  The question is how4

big are the roots and only an arborist, you5

know, can assess whether or not it's safe.  So6

if where they want, prefer, the structure, the7

footers, does not work, then what has to8

happen is the soil has to be put back directly9

afterwards and so on and so forth.10

CHAIRPERSON GRIFFIS:  Okay.11

MS. HOUSTOUN:  Because if you12

don't return the soil --13

CHAIRPERSON GRIFFIS:  But nothing14

you heard from them indicates that they are15

not going to pursue those methods.  Is that16

correct?17

MS. HOUSTOUN:  Well, no, and I18

have these two emails in which Jerry agrees to19

that.20

CHAIRPERSON GRIFFIS:  Right.  I21

think there is --22
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MS. HOUSTOUN:  But the most recent1

one was another email from the architect2

saying that this will be done, but we -- and3

the premises that the air spading would take4

place first.5

CHAIRPERSON GRIFFIS:  Okay.6

MS. HOUSTOUN:  Before engineering7

plans.  Okay?  Whereas, that --8

CHAIRPERSON GRIFFIS:  That is not9

what I heard today, but I think we'll get10

clarity on that.  So if you want to put those11

emails in, that's fine.12

MS. HOUSTOUN:  Yes, that's fine.13

CHAIRPERSON GRIFFIS:  But you14

don't have any other concerns in terms of15

generally the means and methods of which they16

are anticipating pursuing to put the17

foundations in?18

MS. HOUSTOUN:  My concern is19

solely with determining that the foundation is20

not going to, is not likely to, according to21

my arborist who is the specialist.22
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CHAIRPERSON GRIFFIS:  Right.1

MS. HOUSTOUN:  So if I can just2

kind of read to you what I would like from you3

all.4

If you, the BZA, find these5

applications otherwise applicable or6

approvable, what I would ask is that it be7

approved only subject to the condition that8

our arborist is satisfied that safe locations9

for the foundation piers for the construction10

have been identified and that if no locations11

can be identified, the variance be12

disapproved.13

If the BZA -- if you cannot14

approve the variance subject to such15

conditions, I ask that it postpone a decision16

on the 743 variance until the elm tree root17

structure has been air spaded and our18

arborist's findings on this matter can be19

submitted for consideration by the BZA.20

Now, having said that, let me also21

say that our arborist says, and he is much22
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experienced in terms of trying to match1

construction with the preservation of trees,2

that elm trees are very tough.  However, there3

is also drainage problems.4

CHAIRPERSON GRIFFIS:  Sure.5

MS. HOUSTOUN:  Which the arborist,6

my arborist, pointed out.  Okay?  Their drain7

is underneath of where the addition, proposed8

addition, is.  That not only has to be moved,9

it has to be moved correctly and any absence10

of ability of rainfall, which we will have 14011

square feet, also itself affects the health of12

the tree because, unfortunately, the yard13

beyond, that's 745, I learned when we first14

went to 743, has been totally bricked over.15

CHAIRPERSON GRIFFIS:  Hm.16

MS. HOUSTOUN:  Bricked over and17

concreted.  If it had been not concrete, it18

would have been, you know, gee, that's too19

bad.  But it was done and, of course, we had20

no knowledge of it.21

CHAIRPERSON GRIFFIS:  Right.22
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MS. HOUSTOUN:  So the health of1

the tree is being encroached upon without2

heeding the effect of it, which -- so you can3

see I'm pretty concerned.4

CHAIRPERSON GRIFFIS:  Absolutely.5

For the natural water seepage in order to feed6

the tree, but also for any sort of impacts on7

the roots.  Okay.  I think I'm pretty clear on8

that.  Anything else at this time?9

MS. HOUSTOUN:  No, sir.10

CHAIRPERSON GRIFFIS:  Very well.11

Questions, Ms. Miller?12

VICE CHAIR MILLER:  I was just13

wondering if you might identify the arborist14

that you have been referring to.15

MS. HOUSTOUN:  Yes, his name is16

Bill Dunn.  He is with Bartlett Trees.17

MR. HOUSTON:  I think you'll find18

it in the written material.19

MS. HOUSTOUN:  It's in the written20

material.21

VICE CHAIR MILLER:  Okay.22
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MS. HOUSTOUN:  Also.1

CHAIRPERSON GRIFFIS:  Any other2

questions?  Cross examination from the3

applicant?  Any questions?4

MS. WEINBERGER:  No.  Again, I5

have comments to make.6

CHAIRPERSON GRIFFIS:  Good.7

MS. WEINBERGER:  But no questions.8

CHAIRPERSON GRIFFIS:  Excellent.9

Okay.  You have copies of those emails they10

are putting in now?11

MS. HOUSTOUN:  Yes.12

CHAIRPERSON GRIFFIS:  Do you have13

copies for the applicant?14

MS. HOUSTOUN:  No, I just have one15

copy.16

CHAIRPERSON GRIFFIS:  Okay.17

MR. HOUSTOUN:  The applicant18

should have copies.19

CHAIRPERSON GRIFFIS:  We'll make20

copies.21

MS. HOUSTOUN:  Oh, of course.  You22



140

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

all have them?1

MS. WALSH:  Yes.2

MS. HOUSTOUN:  They were to you.3

MS. WALSH:  Unless you have sent4

something new.5

MS. HOUSTOUN:  No, they do have6

them.7

MS. WALSH:  Unless you have sent8

something new.9

CHAIRPERSON GRIFFIS:  There it is10

then.  We'll get copies into the record if you11

wouldn't mind handing those to Ms. Bailey at12

this time.  Is there anyone else here present13

that would like to provide testimony in14

Application --15

MS. WEINBERGER:  I would like to16

ask, does that include your most recent17

response to us that says that you're very18

pleased with our response to you?19

MS. HOUSTOUN:  Absolutely.20

MS. WEINBERGER:  Okay.21

CHAIRPERSON GRIFFIS:  Just for22
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clarity.  Okay.  Any other persons present to1

provide testimony?  Anyone else?  Excellent.2

Let's move ahead then.  Closings.3

MS. WALSH:  Okay.4

CHAIRPERSON GRIFFIS:  Sure.5

MS. WALSH:  First, to address the6

neighbor at 739 and the correspondence and7

communication between the neighbors, I will8

let Diane read to you our documentation.  We9

submitted a time line also of the10

communication between them.11

CHAIRPERSON GRIFFIS:  Okay.12

MS. WALSH:  And we did submit13

drawings that reflect the changes.14

CHAIRPERSON GRIFFIS:  We're not15

going to reconcile and under dispute is not16

any of the communications or what is seen or17

not seen.  Frankly, we're here now.  What only18

we care about is the documents that are19

filling this record and what we're supposed to20

do with that.21

So it's not worth your time to go22
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through a chronology of all those episodes.1

You can address substantively the factual2

bases of any of those and how it relates to3

the special exception in 223.  That would be4

pertinent.  Otherwise, it won't be.5

MS. WALSH:  Outside of the change6

in the -- we made a change in the design to7

pull the addition back on the upper floors.8

CHAIRPERSON GRIFFIS:  And that's9

what we're looking at here, right?10

MS. WALSH:  Right.11

CHAIRPERSON GRIFFIS:  Okay.  See,12

I have got a very small mind.  Just keep me13

focused --14

MS. WALSH:  I'm just saying that--15

CHAIRPERSON GRIFFIS:  -- on what16

you want me to review and approve.17

MS. WALSH:  -- the neighbor, when18

he was discussing --19

CHAIRPERSON GRIFFIS:  I understand20

what he said.21

MS. WALSH:  -- said that he didn't22
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receive that.1

CHAIRPERSON GRIFFIS:  I understand2

that.3

MS. WALSH:  And his objections4

were based on a previous set of drawings.5

CHAIRPERSON GRIFFIS:  Indeed.6

Good.7

VICE CHAIR MILLER:  I'm sorry, I8

wasn't clear on that.  Is that what you're9

saying about Mr. Talley's concerns because he10

seemed to -- he is here today, but he seemed11

to have concerns now.  And are you saying that12

the concerns were when there was a balcony and13

that when you pulled it back --14

MS. WALSH:  He is saying that he15

never received our changed set of plans, which16

were changed basically because of his17

objections, but we have documentation from him18

that he said that he received those plans, so19

we know that he has received those plans.  I20

have email correspondence here that says that21

he had received that.22
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So 10 feet versus 6 feet is a big1

difference, so we made an effort as well,2

which wasn't even at his request at the time,3

to pull that back.4

CHAIRPERSON GRIFFIS:  Mr. Talley?5

You're going to need to be on a microphone.6

Take your time.7

MR. TALLEY:  I am not saying that8

I did not receive the second plans.9

CHAIRPERSON GRIFFIS:  Okay.  Good.10

MR. TALLEY:  I did receive the11

second plans.12

CHAIRPERSON GRIFFIS:  Excellent.13

MR. TALLEY:  But the plans that I14

have show a balcony that projects out 4 feet15

beyond the house.16

CHAIRPERSON GRIFFIS:  Right.17

MS. WALSH:  He didn't receive that18

piece.19

CHAIRPERSON GRIFFIS:  I think20

we're all looking at the same thing.21

MR. TALLEY:  I don't have -- I22
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have never seen nor did I receive --1

CHAIRPERSON GRIFFIS:  Right, it's2

my understanding --3

MR. TALLEY:  -- plans showing 104

foot on the first floor, 6 foot on the second5

floor.6

CHAIRPERSON GRIFFIS:  Outside of7

the dimensions that you're stating, my8

understanding is that you have the absolute9

current plans.  So you have seen and reviewed10

them and that is the basis of this special11

exception at this time.  Am I correct?12

MS. WALSH:  There is one.  The13

change that Capitol Hill Restoration Society14

wanted us to make in pulling the balcony back,15

Mr. Talley had not seen that.16

MR. TALLEY:  And I don't know what17

the third floor looks like now since they have18

pulled back this projection.  Is there a19

balcony on the third floor now or is it just20

a flat wall?21

MS. WALSH:  There never was and22
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there is not any now either.1

MR. TALLEY:  I believe there was2

on the first set, wasn't there?3

MS. WALSH:  No.4

MR. TALLEY:  Weren't there two5

balconies when you were doing the terra cotta6

siding?7

MS. WALSH:  No.8

MR. TALLEY:  Oh, that was with the9

bump up.10

CHAIRPERSON GRIFFIS:  Do you have11

the existing?  Do you have the current plans12

with you now?13

MS. WALSH:  Yes, they are here.14

CHAIRPERSON GRIFFIS:  Okay.  So15

after this, we're about to finish this up for16

today.  Mr. Talley is going to take time to17

take a look at them today and then we can make18

copies and make sure he has what he needs.19

MS. WEINBERGER:  I would like to20

address the light concerns.  I want to21

reiterate that on the first floor the -- our22
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addition won't possibly affect his light,1

because he already has an extension coming out2

almost as far as our first floor will.  And,3

as I mentioned, it is enclosed on the side.4

CHAIRPERSON GRIFFIS:  Sure.5

MS. WEINBERGER:  I'm sorry that I6

was mistaken in the use of the materials.  On7

the second floor, it will project slightly8

beyond his second floor, but I don't believe9

that it's a significant amount that it would10

affect his light.11

VICE CHAIR MILLER:  How much is12

that, just to know?  What is slightly?13

MS. WALSH:  We have a 6 foot14

addition on the second and third floors.15

VICE CHAIR MILLER:  But how much16

further out does it go from his?17

MS. WALSH:  Oh, it's 6 feet.18

VICE CHAIR MILLER:  From his?19

MS. WALSH:  From the base of his20

second floor.21

VICE CHAIR MILLER:  Okay.22
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MS. WALSH:  It's 1 foot back from1

his first floor.2

MS. WEINBERGER:  And regarding Mr.3

Talley's comment about my husband's back, we4

bought the house four years ago.5

CHAIRPERSON GRIFFIS:  That's okay.6

MS. WEINBERGER:  Okay.7

CHAIRPERSON GRIFFIS:  You don't8

need to substantiate that either.9

MS. WEINBERGER:  Okay.  Thank you.10

Thank you.11

CHAIRPERSON GRIFFIS:  We're trying12

to get our medical license, but that hasn't13

come through yet.14

MS. WEINBERGER:  Thank you for15

your consideration.16

CHAIRPERSON GRIFFIS:  Certainly.17

And just to be clear, I mean, it's18

understandable and there is a lot that goes19

into all of this and what we have to do is,20

obviously, boil it down to what our21

jurisdiction actually is, and in a special22
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exception you're not required to prove to us1

that you have to have this.2

Your application is before us and3

we have special exception criteria that we4

look at, and so we have kept it fairly well5

going on the 223 and the elements that are6

actually within our jurisdiction.7

At this point then, is there8

anything further?9

MS. WALSH:  No.10

MS. WEINBERGER:  No, nothing11

further.12

CHAIRPERSON GRIFFIS:  Excellent.13

Ms. Miller has a couple of questions.14

VICE CHAIR MILLER:  I just --15

MS. WEINBERGER:  Oh, I'm sorry.  I16

do want to add one point, which is regarding17

the tree.  We have not submitted an18

engineering plan.19

CHAIRPERSON GRIFFIS:  No.20

MS. WEINBERGER:  Because we want21

to see if we have a zoning variance.22
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CHAIRPERSON GRIFFIS:  Sure.1

MS. WEINBERGER:  Before we go to2

that expense.3

CHAIRPERSON GRIFFIS:  Sure.4

MS. WEINBERGER:  We certainly5

would do an engineering plan before we did any6

air spading.7

MS. WALSH:  We have to submit to8

DCRA, as you know.9

CHAIRPERSON GRIFFIS:  Questions?10

VICE CHAIR MILLER:  Okay.  Two11

brief ones.  I just wasn't clear about the12

screening.  Is there an issue between13

neighbors as to whether you should do some14

screening?  I understand Office of Planning15

didn't suggest that screening was necessary,16

but I wasn't clear what your position was on17

that.18

MS. WALSH:  I think that the19

position is that if the neighbors desire that,20

we would certainly do that and they would be21

a part of what that would look like.22
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VICE CHAIR MILLER:  Okay.1

MS. WEINBERGER:  We had not2

previously heard any concerns from Mr. Talley3

regarding screening.  The only concern -- or4

light for that matter.  The only concerns he5

expressed to us were aesthetic and we felt we6

had met all of them.7

VICE CHAIR MILLER:  Okay.  And my8

last question, I think, is with respect to the9

tree issue.  I think at the beginning of this10

proceeding we heard that there was an11

agreement, which I imagine would be even more12

useful than the emails that are in the record.13

That can give us an understanding14

of the issues, but the agreement would --15

might give us or perhaps you can think about16

whether you -- there would be conditions for17

us to consider or whether they would show what18

your exact plans are, what you have committed19

to, what this agreement is, what kind of20

agreement it is.21

MS. WEINBERGER:  There is not a22
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written agreement.1

VICE CHAIR MILLER:  There is not.2

MS. WEINBERGER:  The agreement is3

in the emails where we said that we're4

committed to including Mr. Dunn, the arborist,5

every step of the way and to ensuring that we6

do nothing, that we proceed with all caution7

and --8

MS. WALSH:  I think the tree is an9

asset to the neighborhood and that my client10

is also very interested in making sure that11

they are not disturbing or disrupting that.12

It helps to keep the privacy of the whole back13

area for everyone.14

CHAIRPERSON GRIFFIS:  Good.15

Anything else?  Any other questions from the16

Board?  Anything else from the applicant?17

Very well.  We're going to set18

this for a decision making at our next Public19

Meeting, which is the 14th of November.  At20

that time, of course, we would have a full21

record.  I will go through what should be22
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submitted into the record or what the record1

will be kept open for.2

At our decision making, of course,3

there is no opportunity for additional4

testimony.  It is a time at which the Board5

will deliberate and decide on the record that6

is before it.  I'm going to ask for several7

submissions and I'm also going to ask for the8

record to be kept open for other responses to9

those.  I'm going to run through this fairly10

quickly.  However, I will obviously make sure11

that everyone is clear before they leave.12

I think it's fairly important to13

expend a little bit of effort, and that may14

mean time, but also may mean a little money,15

on drawing up the beginning schematics for the16

structural drawings.  It seems to me that that17

is going to have to take place as this18

progresses, and I think it will give some19

ability for review from the neighbors, but20

also some ability to review the means and21

methods of which the foundation will go in in22
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terms of preservation of the tree.1

I will leave it to you to define2

that scope and how far it takes.  It shouldn't3

take that much, I wouldn't think, in terms of4

time and graphic representation.  But,5

clearly, a plan would be useful for our6

understanding of what is being proposed and7

some narrative notes on that depending on if8

there needs to be flexibility or how decisions9

are made.10

You have described it, I think,11

very well and aptly.  Now, put it into a12

little bit of a graphic which we could13

essentially hold you to.  With that, it also14

goes to the fact of what Ms. Houstoun has15

indicated, hat she wanted her arborist to16

approve the plans in order for this, she said17

variance, but this is a special exception to18

move forward.19

I would be remiss if not totally20

out of order in delegating all of our21

authority to her arborist to approve this22
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special exception, and so I will gather that1

back from their response and the responses to2

the documentation that you will provide them.3

You will provide that two weeks4

before.  I will see if this all works for5

schedule.  Two weeks before, a time of which6

their response would be due a week before our7

decision, which would be somewhere around the8

8th of November and our decision on the 14th.9

Other than that, I don't think we10

need any other additional information or the11

record kept open for unless other Board12

Members are understanding -- Ms. Monroe?13

MS. MONROE:  Mr. Chairman, I have14

a question.  Are we supposed to have updated15

drawings?  Have we seen the latest or --16

CHAIRPERSON GRIFFIS:  We have17

those in the record actually.18

MS. MONROE:  I never --19

CHAIRPERSON GRIFFIS:  Those are20

the old and I have gone through.  We have21

those.  If I'm not mistaken, we have all that22
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in the record now.1

MS. MONROE:  Okay.2

CHAIRPERSON GRIFFIS:  So anything,3

obviously, to what she is leading to and our4

legal attorney -- our legal attorney?  Kind of5

redundant, isn't it?6

Ms. Monroe, our attorney, is7

indicating that anything that you presented8

today has to be in the record.  So if there9

are things on that board that aren't already10

in, I don't see anything right off, you need11

to make copies of it and put it into the12

record.13

With that, oh, that's the last14

piece.  I guess not only just an15

understanding, if you are moved to the fact of16

actually putting in some sort of more formal17

understanding of these emails, if it's just a18

letter back and forth, whatever you want to19

do, to submit that into the record, of course,20

the record will be kept open for that also.21

And let me be clear why I'm saying22
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that detail.  Anything that is presented to1

us, to the staff members in the Office of2

Zoning, that is not something that I am about3

to list, it will be returned, so it will be4

not -- it will not be part of the record.  So5

that's why I'm trying to be as clear as6

possible in terms of what we will allow to7

come into the record.8

With that then, outside of the9

dates, is everyone understood of what is10

expected?  In terms of process then, you would11

do a schematic conceptual structural diagram12

or drawings with the kind of means and methods13

of setting that and preservation.14

That would go then to the adjacent15

neighbors for their review and comment.  That16

review and comment would then come into the17

file.  We're not asking you guys to arbitrate18

any of that.  That all is coming back to us19

for our understanding and the basis of which20

our deliberation and/or any approval or denial21

or conditions would be set.22
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MS. WALSH:  Okay.  So the date1

that you would need to collect that approved2

information, reviewed and approved3

information, is the -- what is that date?4

CHAIRPERSON GRIFFIS:  Go to door5

number three, Ms. Bailey.6

MS. WALSH:  Okay.7

CHAIRPERSON GRIFFIS:  Filings.8

MS. BAILEY:  Mr. Chairman, I9

thought I heard you say that that is to be10

filed with the Office of Zoning by November11

the 8th.12

CHAIRPERSON GRIFFIS:  That would13

be the responses, so a week before that would14

be?15

MS. BAILEY:  A week before16

November the 8th is November 1st.17

CHAIRPERSON GRIFFIS:  Is it18

possible to get your information in and19

distribute it to the adjacent parties by the20

1st of November?21

MS. WALSH:  Yes, we can do our22
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side of it.1

CHAIRPERSON GRIFFIS:  That's2

right.3

MS. WALSH:  By whatever date that4

you tell us, but we can't assure that we would5

have responses.  That would be something6

that --7

CHAIRPERSON GRIFFIS:  That's not8

your responsibility.9

MS. WALSH:  Okay.  Good.10

CHAIRPERSON GRIFFIS:  You're going11

to get it out then by the 1st of November.12

You're going to distribute it, one, to the13

record, two, to the neighbors that have been14

present here today.  If there is specifics on15

serving and how you want to receive that, it's16

up to you guys to figure that out before you17

leave.  If it needs to be faxed or hand-18

delivered, whatever it is, you need to do19

that.20

On the 1st you will receive that or21

by the 1st.  So then by the 8th at 3:00 it will22
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be served back to the applicant and into the1

Office of Zoning, so that we will have a file2

and the applicant will have a file.  I know.3

I don't think we need it.  I'm reading your4

mind, if I might.5

MR. MOY:  Mr. Chairman?6

CHAIRPERSON GRIFFIS:  Yes, Mr.7

Moy?8

MR. MOY:  May I interrupt for a9

second on the --10

CHAIRPERSON GRIFFIS:  Sure.11

MR. MOY:  You mentioned on the --12

I guess I'll call it -- no, you mentioned a13

filing for the deadline of November the 8th,14

which would be a Wednesday after the election15

day.  Is it possible to provide some support16

for our staff if the filings came in that17

Monday on the 6th?18

CHAIRPERSON GRIFFIS:  Any19

difficulty in making the filing on the 6th?20

That is going to be your arborist is going to21

review it and give comments in and those are22
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going to be typed up quickly and sent in to1

the office by that Monday.2

MS. HOUSTOUN:  Our arborist is3

extremely difficult to get a hold of.  He's4

usually with trees.  Seriously.  I can try.5

I can give him a heads up.  I mean, If I know6

ahead of time, then I can tell him ahead of7

time.8

CHAIRPERSON GRIFFIS:  Given the9

fact that we're not asking for an address to10

that response on the 8th, I would think that11

we could just have it put in by that12

Wednesday, distributed out by that Friday.13

MR. MOY:  Certainly.14

BOARD MEMBER MANN:  Mr. Chairman,15

I would also note that you mentioned serving16

everything on everybody, but you didn't17

mention the ANC, whereas it's the ANC that18

actually has party status in this case.19

CHAIRPERSON GRIFFIS:  Excellent20

point.  You're also going to need to serve21

that on the ANC, anything that is submitted22
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into the record.  That would be appreciated.1

The applicant, of course, is required to do2

that.  The adjacent neighbors who are3

participating as persons in this, we would4

like to also strongly request that you do5

that.6

We're going to need to do the best7

that we can.  We would absolutely like to have8

that in by the Monday, which is the 6th, or9

yes, by close of business that Monday would be10

appreciated.  There's two things actually that11

are running concurrently and I think that they12

can be on different schedules.13

One is the appropriate14

understanding between everybody here.  If15

there is something that is coming into the16

record for our review, it seems like you guys17

can get that together pretty quickly, based18

somewhat on the detail that's coming, and then19

the last would be the arborist's review.  So20

we would like that in on that Monday.21

It's my understanding that that22
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Friday is a holiday.  Is that right?  Okay.1

So it does make it a very short week to2

distribute all the information to the Board.3

As many of you may not know, of4

course, the Board that you're looking at here5

doesn't work here.  We're just appointees and6

volunteers and we come in, and so all our7

paperwork comes to us at our offices or our8

homes.  So it's important and that's why the9

time ahead of our hearings is important, so10

that staff here can assemble it all correctly11

and get it to us.  Okay.12

If that is absolutely doable or at13

least possible and realistic, let's hold to14

that.  Any updates on that, I would like you15

just to coordinate with the staff and let them16

know what is happening with it.  Clearly,17

anything that is a faxable level is much more18

amenable and goes much quicker in terms of19

distribution.  There it is.  What else?20

MS. WALSH:  Just to confirm, our21

documentation will be in on the 1st and that22
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would be served to Zoning, to the neighbors,1

to the ANC.  How many copies does Zoning2

require?3

CHAIRPERSON GRIFFIS:  What are we4

required to submit, 15?5

MS. BAILEY:  20 copies.6

CHAIRPERSON GRIFFIS:  20 copies.7

MS. WALSH:  Okay.8

CHAIRPERSON GRIFFIS:  See the9

importance of a one page summary, isn't it?10

Okay.  Anything else?  Everyone clear on11

dates, times, submissions?12

If not, of course, and you walk13

out of here and you don't find clarity, you14

can always check in with the Office of Zoning15

staff.  They are obviously very capable of16

answering these procedural and submissions17

questions.  If there is nothing further then,18

thank you all very much.19

MS. WALSH:  Thank you very much.20

CHAIRPERSON GRIFFIS:  Do21

appreciate it and look forward to seeing the22
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further documentation, and let's move ahead1

with our -- yes, we're going to take just five2

minutes, stretch our legs, and we will resume3

and finish up our morning session.4

(Whereupon, at 12:09 p.m. a recess5

until 12:19 p.m.)6

CHAIRPERSON GRIFFIS:  Very well.7

Let's resume.  Let's call the next case for8

the morning.  Let me just update.  We have two9

more cases in our morning and it is my10

inclination that we keep moving forward rather11

than us taking a long break for a lunch,12

meaning people would have to stay longer.13

So it is my intention, at this14

point, to keep moving through our schedule for15

our morning session.  Ms. Bailey?16

MS. BAILEY:  Mr. Chairman, the17

next case is Application No. 17524 of Andrew18

and SukYang Johnson, pursuant to 11 DCMR19

section 3103.2, for a variance from the floor20

area ratio requirements under section 771.2,21

to establish a dry cleaners that is a drop-off22
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and pickup service only.  The property is1

Zoned C-1 and it's located at 1425 27th2

Street, N.W., Square 1262, Lot 76.3

There are five requests for party4

status, Mr. Chairman.5

CHAIRPERSON GRIFFIS:  Excellent.6

And my understanding is that they are timely7

filed.  Let me ask.  Is Mr. Alexander present?8

MR. ALEXANDER:  Yes.9

CHAIRPERSON GRIFFIS:  Excellent.10

If you wouldn't mind coming forward and,11

forgive me, Mr. --12

MR. ALEXANDER:  No, he is not.13

CHAIRPERSON GRIFFIS:  Not.  Okay.14

Paul Opelack present?15

MR. ALEXANDER:  He is not.16

CHAIRPERSON GRIFFIS:  Not present?17

Courtney Hagner?  Please, come up.  And18

Lucille Foley?  Not present?  2532 Q Street,19

N.W.  Okay.  Let's go first to Mr. Alexander.20

Are you -- Exhibit 24 and 25, of course, the21

same address, 1423 27th Street.  Are you here22
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representing the --1

MR. ALEXANDER:  I am here2

representing --3

CHAIRPERSON GRIFFIS:  --4

household?5

MR. ALEXANDER:  Right, I am.6

CHAIRPERSON GRIFFIS:  Okay.  Fine.7

Very good.8

MR. ALEXANDER:  We're directly to9

their left, our right of the property.10

CHAIRPERSON GRIFFIS:  Okay.  Let11

me have you introduce your name and address12

for the record.13

MR. ALEXANDER:  Sure.  It's Tom14

Alexander, 1423 27th Street, N.W.15

CHAIRPERSON GRIFFIS:  Excellent.16

Ms. Hagner?17

MS. HAGNER:  Yes.  I am an owner18

of 2709 O Street, which my parking goes to19

Poplar, which is opposite this premises, and20

I also am half ownership of 2704 Poplar.21

CHAIRPERSON GRIFFIS:  Okay.  And22
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with us?1

MR. JOHNSON:  My name is Andrew2

Johnson and I am the owner and resident of the3

property at 1425 27th Street, N.W., and I have4

applied for the variance from the Zoning5

Regulations.6

CHAIRPERSON GRIFFIS:  Excellent.7

MS. JOHNSON:  I am SukYang8

Johnson.  I am his --9

MR. JOHNSON:  Same address.10

MS. JOHNSON:  Yes.11

CHAIRPERSON GRIFFIS:  Excellent.12

Okay.  There we have it.  Mr. Alexander, has13

application -- we'll look at No. 24 and also14

25 and you have indicated that located15

directly next door to the proposed business16

would severely impact your property value and17

general quality of life issues.18

How?  Can you substantiate that?19

How is that more uniquely in character and20

kind than the others on the block?21

MR. ALEXANDER:  Sure.  It's all22



169

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

about looking at the encroachment of1

commercial businesses on our street.  Both of2

our homes are zoned dual residence and3

commercial.  However, it has been a number of4

years since there has been a commercial5

business in either of the properties.6

CHAIRPERSON GRIFFIS:  But --7

MR. ALEXANDER:  The property, the8

commercial business before, was a real estate9

agent in both of our homes.10

CHAIRPERSON GRIFFIS:  Sure.11

MR. ALEXANDER:  The Johnsons' and12

in our home.13

CHAIRPERSON GRIFFIS:  So you14

understand that this is actually zoned C-1?15

MR. ALEXANDER:  I do understand16

that.17

CHAIRPERSON GRIFFIS:  Which is a18

commercial zoning.19

MR. ALEXANDER:  Right, yes.20

CHAIRPERSON GRIFFIS:  Okay.21

MR. ALEXANDER:  I mean, our22
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primary concerns here are the unique elements1

to this type of business that will attract --2

CHAIRPERSON GRIFFIS:  Sure.3

MR. ALEXANDER:  -- additional4

traffic, signage and, you know, signage the5

environment goes to property values.  The6

additional traffic goes to safety concerns.7

CHAIRPERSON GRIFFIS:  Excellent.8

How is that different impact than someone9

three doors up?10

MR. ALEXANDER:  Because we're11

directly next to it.  We have a large window12

that looks out onto the sidewalk which is13

right next to their front door, and so looking14

at that additional foot traffic is unique to15

our situation and just being next door.  We16

hear.  I mean, this is our other neighbor next17

to us, Daisy Sewell at 1421 27th Street.18

CHAIRPERSON GRIFFIS:  Sure.19

MR. ALEXANDER:  We hear pretty20

much everything that's going on in the homes.21

CHAIRPERSON GRIFFIS:  Sure.22
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MR. ALEXANDER:  So that is unique1

to the situation.2

CHAIRPERSON GRIFFIS:  Okay.3

Questions?  Clarifications?  Let's vet all of4

these and then we'll take comments from the5

applicant.  I take it, Ms. Hagner, from your6

submission, you concur with all that has now7

just been said.  In your writing you say that8

there is enough commercial setup as is.9

Historic Gtown does not need more.10

Is there anything you would add11

that would illustrate significantly,12

distinctly or uniquely how you're impacted?13

MS. HAGNER:  Mine would be a14

little bit in relationship to what Tim said.15

MR. ALEXANDER:  Tom.16

MS. HAGNER:  And that is mostly17

the parking.  27th is here.  Poplar is here18

and in the 20 years of owning in this area, it19

has become more congested, more compacted.  So20

when they drop off the laundry or pick up the21

laundry, it's going to -- when they drop off--22
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I'm sorry.1

CHAIRPERSON GRIFFIS:  That's all2

right.3

MS. HAGNER:  When they drop off4

the laundry or pick up the laundry, they are5

going to have to have a place to be in front6

of this premises, which means a half hour or7

45 minutes of doing their business, which8

means that 27th being a crooked street, it's9

very narrow, you're going to have more10

congestion or you're going to have people11

coming to get their laundry.12

CHAIRPERSON GRIFFIS:  Right.13

MS. HAGNER:  And saying, oh, I14

will just park right here in 27th, right on15

the corner.16

CHAIRPERSON GRIFFIS:  Does that17

impact everyone then along Poplar and that18

block?19

MS. HAGNER:  It impacts almost 3520

houses.21

CHAIRPERSON GRIFFIS:  Sure.22
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MS. HAGNER:  Of which we have here1

some representation --2

CHAIRPERSON GRIFFIS:  Absolutely.3

MS. HAGNER:  -- of those houses,4

of which we have 55 people who have signed to5

say --6

CHAIRPERSON GRIFFIS:  Okay.  We're7

not getting too far.  We're talking about your8

application for party status at this time.9

MS. HAGNER:  Yes.  Okay.  And10

mine, it's really just the impact.  We have11

got the Washington Real Estate Firm on the12

corner, so we're getting impacted and impacted13

and impacted and despite the fact that it is14

both commercial and residential, it's just15

that it's getting a little bit too much for16

all of us.17

CHAIRPERSON GRIFFIS:  Hm.  But you18

also understand that this is zoned for a19

commercial use?20

MS. HAGNER:  I understand.21

CHAIRPERSON GRIFFIS:  Okay.22
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Questions?  Yes?1

VICE CHAIR MILLER:  But does the--2

would the trucks impact you in particular3

because of your location near the property?4

MS. HAGNER:  Well, it --5

VICE CHAIR MILLER:  Compared to or6

contrasted to, you know, everybody 30 houses7

down.8

MS. HAGNER:  Well, we all have to9

park in there and I have my own parking on10

Poplar, and it's egressing and ingressing on11

Poplar that becomes a problem because of what12

is happening on 27th and Poplar.  So while13

it's not right in my front door, it affects my14

everyday life of going in and out.15

MR. ALEXANDER:  And I would, in16

effect, just add, I think something that17

Courtney has experienced is that her parking18

spot on Poplar is taken on a number of19

occasions by people that shouldn't be parking20

there and that is overflow from the businesses21

on P Street from the new Washington Fine22
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Properties.1

And so it just goes to our point2

of the encroachment of the business into the3

neighborhood.4

VICE CHAIR MILLER:  And when you5

say your parking spot, do you have a reserved6

spot on Poplar?7

MS. HAGNER:  It's part of the8

land.  It's part of my --9

VICE CHAIR MILLER:  Like your10

driveway?11

MS. HAGNER:  Yes, it's --12

VICE CHAIR MILLER:  It's your13

parking pad?  It's your --14

MS. HAGNER:  It's a parking pad,15

exactly.16

VICE CHAIR MILLER:  Okay.  How17

many people are in that situation?18

MS. HAGNER:  Do you mean of the19

whole block?20

VICE CHAIR MILLER:  Well, who21

would be impacted in the way that you are by22
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the ingress and egress and parking pads being1

taken?2

MS. HAGNER:  It's 25 to 303

properties that are all back there.  It's an4

alley street.  It shouldn't be called that,5

but I have to call it that for your benefit,6

because there is no thoroughfare on the other7

end.  And with that in mind, these very, very8

small 35 houses have to have their own sort of9

parking, if you will, on Zone 2, on Ward 2.10

So it's -- again, it requires a11

lot of diplomacy and diplomatic relationships12

with everybody to be able to be in harmony,13

because it's only one side of the street that14

they have parking.15

VICE CHAIR MILLER:  It seems like16

you two are the only ones that are here today17

requesting party --18

MR. ALEXANDER:  Requesting party19

status.20

VICE CHAIR MILLER:  Party status.21

MR. ALEXANDER:  But these other22
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folks, our neighbors, are wishing to speak1

about it in opposition.2

VICE CHAIR MILLER:  Okay.  And3

you're differently located, but both close to4

the proposed establishment.  And my question5

is -- and you both have an understanding of6

the locality.  Sometimes we have parties merge7

and become one party for efficiency in8

conducting as a party, you know, cross9

examination and things like that.10

That is what party status gets11

you.  And I'm wondering if that's a12

possibility with the two of you or whether13

your interests are so different that you would14

be seeking to represent them individually.15

MS. HAGNER:  I don't quite know.16

MR. ALEXANDER:  No, we're not that17

differing --18

MS. HAGNER:  No.19

MR. ALEXANDER:  -- in our20

position, yes, and I think it's a similar21

situation for both of us.  It's just the --22



178

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MS. HAGNER:  We're --1

CHAIRPERSON GRIFFIS:  Are you2

wanting just to present testimony today and3

your participants and evidence?4

MR. ALEXANDER:  Yes.5

CHAIRPERSON GRIFFIS:  And so6

you're wanting just to present an entire case,7

so you would maintain a request of party8

status, or are you wanting just to present as9

a person?10

MR. ALEXANDER:  No, I would like11

to remain as a party status and then have our12

neighbors come up as our witnesses.13

CHAIRPERSON GRIFFIS:  Okay.14

MR. ALEXANDER:  To speak about the15

situation.16

CHAIRPERSON GRIFFIS:  But you have17

no objection in joining in your party request.18

MR. ALEXANDER:  Unless --19

CHAIRPERSON GRIFFIS:  Under a20

single party.21

MR. ALEXANDER:  Do you have an22
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objection to that?1

MS. HAGNER:  No.2

MR. ALEXANDER:  No.3

CHAIRPERSON GRIFFIS:  Does the4

applicant have any opinions on the request for5

party status at this time?6

MR. JOHNSON:  No, I do not.  No,7

we do not.8

CHAIRPERSON GRIFFIS:  Okay.  It9

seems to make a little bit more strength to10

the element of distinctly or uniquely impacted11

if there is one request that looked to this12

issue or these issues, rather than several or13

even, as Ms. Hagner has stated in addressing14

her application, that there are 30 or 35 other15

households that share the same view.16

It seems to diminish the unique17

stature of your request for party status, but18

I wouldn't have any difficulty in establishing19

a single party in opposition to the20

application or to represent those of the21

surrounding area in this potential for22
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commercial use and the impacts of that, both1

in the adjacent properties in terms of the2

ingress/egress of vehicular traffic, but also3

the pedestrians and then the -- any sort of4

impact that might come up in the evidence in5

terms of the noise or detrimental impacts.6

Others?7

VICE CHAIR MILLER:  I would8

support party status for the two in that I9

think that they are certainly very close to10

the establishment and would be impacted by it.11

And, also, they have demonstrated a specific12

understanding of the area and the possible13

impacts.  So I would support party status for14

the two of them as one party.15

CHAIRPERSON GRIFFIS:  Others?  Any16

objections?  Very well.  Let's establish a17

single party.  We'll look to or we'll call you18

up at the appropriate times.  We'll ask that19

there be some coordination, if there is going20

to be cross that one person cross.21

Presentation, of course, we'll get some22
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efficiency as we weed through this knowing the1

fact that we have just done combined you both.2

With that then, let's turn it over3

to the applicant.  Pardon me?  Oh, is the ANC4

present, 2E?  Any ANC members?5

PARTICIPANT:  Don Haley.6

CHAIRPERSON GRIFFIS:  Okay.  That7

being said -- oh, yes, I'm sorry, absolutely.8

Comments on the others.  Forgive me.  I am9

moving very quickly through.10

Noting that we had joined the 142311

27th Street and noting the other two were not12

present, I will take comments on that, noting13

I feel fairly strongly that in order to be14

granted party status, one of the first15

criterions, of course, is to establish the16

threshold of unique and significant and17

distinct impact, but the second is presence18

because it is a participation level, really19

what we're granting, and those not being here20

for whatever reason, timing or not, I had21

moved quickly beyond those, I would not22
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support for any of the party status of those1

two.2

I also would take note, however,3

that they are identical in issue to those that4

have been presented, so I do not believe that5

their issues would not be addressed and I6

would take their applications in as written7

testimony to the record unless there's other8

that have comment on that or differing9

opinions.10

Very well.  We take it as the11

consensus then not to grant party status, but12

allow for them to participate if there is time13

with that party that has been established.14

Okay.  Very well.  Let's turn it over then to15

the applicant.16

MR. JOHNSON:  Thank you, Mr.17

Chairman, and thank you to the rest of the18

Board for giving my wife and I the opportunity19

to speak before you today.  I would like to20

just quickly give you a little background, a21

little background on the situation, and then22
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try to address some of the elements in the1

D.C. Zoning Requirements establishing burden2

of proof.3

CHAIRPERSON GRIFFIS:  Okay.4

MR. JOHNSON:  Just to give you a5

little context, my wife and I moved into the6

current dwelling at 1425 27th Street, N.W., in7

December of 1994.  At the time it was a -- as8

mentioned earlier in the meeting, it was a9

commercial property.  It was a Pat Dixon Real10

Estate office.11

We had an attorney at our12

settlement and through a snafu, while we13

converted to a residential and began living14

there as residents, we accidentally and15

unfortunately paid commercial real estate tax16

for several years.  So that was -- it sort of17

got off to a rough start living in this "dual18

zoning area."19

At the corner of 27th and P Street20

up until September of last year, there was a21

business establishment called Havelin Dry22
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Cleaners.  At the end of, I believe, August1

2005, their lease for their property was not2

renewed by the landlord and, at that time, the3

property became Washington Fine Properties4

which was referenced earlier.  They took over5

that site.6

The owners of the business, who7

were under a goodwill arrangement at that8

time, were out of -- they no longer had a9

place to operate their business and I think10

they began talking to a variety of people in11

the neighborhood, and they were aware of the12

dual zone and they made a request to us to see13

if we would consider using our property to14

convert into a dry cleaner.15

My wife and I had a lot of thought16

about it.  We got back with them saying17

basically we would consider doing it, but18

first we would need to make some inquiries19

with the appropriate District of Columbia20

agencies to see if, in fact, we had the21

ability to make this conversion.22
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Once that was done, we found out1

through consulting with the staff in D.C. that2

there existed in the D.C. Zoning Code under3

701-1(c) a matter-of-right, so we knew4

basically under D.C. zoning law we had the5

ability.6

Where we ran into troubles and why7

we appear before you today is I became8

enlightened about the concept of floor area9

ratio in a C-1 Zone, learning more than I ever10

wanted to know maybe, but I discovered under11

D.C. Zoning Code a floor area ratio in a C-112

Zone can only go up to 1 FAR.13

And when I hired my architect to14

do the work, basically my property is a 2.1.15

Therefore, in order to put in a dry cleaner I16

needed to get a variance for the waiver.  But17

I want to add a few things about what I'm18

trying to do with the property.19

The property is currently three20

floors, townhouses connected to the north to21

the Washington Fine Properties and to the22
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south to Mr. Alexander's property.  We have a1

basement that is built on a slope, which has2

a floor area perimeter calculation.  We have3

a first floor which is currently used as our4

living quarters and we have a second floor5

that are bedrooms.6

What we want -- basically, what we7

are trying to do for this property is we would8

like to have the first floor as a cleaner and9

really the basement and the second floor we10

really do not want to use.11

We are almost going for a12

variance, because we are trying to prevent13

putting in a residential apartment.  We just14

really -- I mean, the people really only need15

the first floor.  We really have no interest16

in using the second floor or the basement of17

the property.18

A little bit about what the dry19

cleaner would entail.  Basically, the dry20

cleaner drop-off, it would only be a dry21

cleaner drop-off/pick up store.  The hours22
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would be, approximately, 7:00 to 7:00 Monday1

through Saturday.  No cleaning would be done2

on the property.  The first floor would be the3

cleaner, as I said.  The second floor would be4

empty and the basement would be empty.5

Now, I'm going to try to quickly6

address some of the elements of subsection7

3103.2 of the D.C. Code of Municipal8

Regulations with regard to burden of proof.9

And the first element is with10

regard to exceptional or undue hardship on the11

owner of the property, and I'm basing some of12

this analysis on some of their architectural13

drawings presented by my architect, Shawn14

Lewis, and some of the challenges that I would15

have of converting this property on my second16

floor into a residence.17

The first one concerns small18

space.  Each floor plate is 400 square feet19

and only 16 feet wide.  It's irregularly20

shaped.  In the back we don't have an alley.21

We just have a little cement backyard with a22
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fence.  The egress, in case there was a fire1

or anything, would be difficult out the back2

of the property.3

Another challenge that we would4

have, in talking to people with regard to the5

Permits Office, if we had a residence on the6

second floor we would have to have two7

separate entrances at the front with a8

separate staircase and entrance to the second9

floor and a separate entrance on the first10

floor to the dry cleaner.  This would take up11

valuable commercial space on the first floor12

to run the business proper.13

The second element I would like to14

talk about would -- relief can be granted15

without substantially impairing the intent,16

purpose and integrity of the Zone Plan, the17

Zoning Regulations and Map.18

And I guess the first thing I19

would just like to note here is looking at the20

various documentation and drawings before I21

submitted this application, and also the nice22
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drawing that was provided by the Office of1

Planning in their letter to your agency, my2

first point to make is, basically, we are in3

a C-1 Zone.4

The property directly to the north5

of us, Washington Fine Properties, is a6

commercial property and several of the row7

houses to the south are also zoned as C-1.8

And also some of the properties, there is a9

law firm to the east of us and at the10

intersection of 27th and P Street, just up11

from us, there are commercial properties on12

three of the four corners.13

And the last element I would like14

to address is in regard to the relief can be15

granted without substantial detriment to the16

public good.  And one of the things I would17

like to say in the public good is I believe,18

and I have submitted a petition for your19

review, it's one of the items in the package,20

we believe for one thing, we had two dry21

cleaners at this intersection for over 9 to 1022
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years.1

The neighbors were happy with2

having two entities provide service.  Well,3

it's always good to have increased4

competition.  Increased competition brings5

lower prices, better services to the people in6

the community, there is a lack of commercial7

dry cleaners in the east village of8

Georgetown.9

And so to address the second10

element with regard to parking, the first11

thing I have got to say with regard to parking12

is parking is bad in this area.  I concur with13

that.  27th and P Street and going down the14

street is bad.  There are a lot of commercial15

properties, but that is a reality of that16

intersection.17

It's a very busy neighborhood, but18

in talking to the dry cleaners, Havelin, when19

they were in their current place and going20

there myself as a customer and talking to the21

owners, they explained to me that a high22
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percentage of the people who would come there1

were neighbors.  A high percentage of people2

would walk there.3

With regard to some of the parking4

problems, across the street from our house5

there are two parking spaces, not right in6

front of the property, but across the street.7

And at the corner of 27th and P Street there8

are a multitude of metered parking, which can9

be used for a dry cleaner, the 7-Eleven there,10

the Washington Fine Properties and the liquor11

store across the street.12

There never seems like there is13

enough, but they are available for people to14

use.  And, also, they can drive into the15

neighborhood and park at any legal space as16

long as they don't exceed the two hour17

requirement.18

And also, we have also had some19

other challenges for parking, too, because20

every week -- you know, we have Rose Park,21

which is located in the vicinity about a block22
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south of our property.  They have tennis1

courts, basketball courts and every Wednesday2

they have a farmers' market there and that3

brings in a lot of traffic.  And I don't4

remember at the time when this farmers' market5

started hearing protests in the neighborhood6

about how that would impact the traffic or the7

congestion in the neighborhood.8

So while I totally understand my9

neighbors' concerns about the parking, you10

know, with or without a dry cleaner it's11

always going to be crowed in that area and12

everybody just needs to work out collegially13

to find legitimate parking spaces.  And I know14

being a resident in the city if you don't find15

a legal parking space, usually you are paying16

a financial penalty within a very short order.17

We have very thorough parking meter people.18

With regard to noise for the19

business establishment, I would argue that the20

noise should be pretty low.  As I noted21

earlier, dry cleaning will not be done on22
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site.  People will come in with their dry1

cleaning.  They will open the door.  There2

will be an entrance to the dry cleaner.  There3

will be a cash register and there will be a4

rack that will move the dry cleaning up as the5

customer comes to pick it up.6

With regards to safety issues, I7

will admit the corner of 27th and P Street is8

not the greatest.  It is a narrow little9

intersection coming off P Street and 27th, but10

that entire area is very dangerous.  It can be11

very dangerous.  Walking across the street12

from 27th, walking across P Street from 27th to13

the north side of P Street is something you14

need to do very carefully.15

Basically, you know, we believe16

that the dry cleaner will not create safety17

hazards.  If people follow the parking rules,18

if they follow the driving rules and pay19

attention and everybody crosses at the20

crosswalk, there should be no problem.  And21

I'm sure the dry cleaner would encourage any22
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of the residents not to jaywalk and to follow1

the applicable requirements.2

And lastly, while we would hope if3

we put in a dry cleaner to meet all the4

Historical Society requirements to tastefully5

prepare signage that would be in accordance6

with the rules and regulations of the7

Historical Society, we will be happy to sit8

down and work with them and make sure it meets9

the requirements.  We do not want to be an10

undue burden on our neighbors or the community11

and we just want to provide more services for12

the residents of Georgetown and for the13

community at large.  And that's all I have to14

say.  Thanks for your time.15

CHAIRPERSON GRIFFIS:  Excellent.16

Thank you very much and I think that was well-17

articulated along with the written submissions18

that are here.  Two questions.  First, have19

you started your process of historic review20

with --21

MR. JOHNSON:  No, we have not, at22
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this time.1

CHAIRPERSON GRIFFIS:  Okay.  Then2

you have ended -- okay.  I'll let the next one3

go.  Questions?4

VICE CHAIR MILLER:  Could you just5

articulate once more your practical6

difficulty?7

MR. JOHNSON:  Okay.  And this is8

based on some analysis done by my architect.9

VICE CHAIR MILLER:  And do we have10

any of that in the record?  The plans or11

anything?12

MR. JOHNSON:  That should be in13

the submission that came to your office under,14

I believe it's, let's see, Form 120 in the15

narrative and Form 1 -- the narrative in Form16

120 of the application we submit.  My17

architect provided drawings and also an18

analysis of some of the particular challenges19

for putting a residence on the second floor.20

VICE CHAIR MILLER:  Is that what21

the practical difficulty is, putting a22



196

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

residence on the second floor or putting a1

residence in conjunction with a dry cleaning?2

I just want to get exactly what you are3

saying.4

MR. JOHNSON:  It's a combination5

of two things.  We have some concerns.  We6

have very narrow rooms on the second floor7

property.  I have lived in the second floor8

for a long time.  It hasn't made the best9

residence.  It's very narrow and we're10

concerned that the -- and the back side, there11

is not an alley way.12

I mean, there are some safety13

concerns, too.  You know, if somebody would14

have to get at -- well, you could go out on15

the back roof and then there down below in the16

back we have a back patio, cement patio with17

a fence, a wood fence.18

VICE CHAIR MILLER:  You're not19

asserting difficulty in using the building as20

a residence just the second floor?21

MR. JOHNSON:  The second floor,22
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correct.  We would have to -- one of the rooms1

would have to be converted to a mini2

kitchenette, which would be a bit of a3

challenge, too.4

VICE CHAIR MILLER:  You also said5

the traffic was bad, so as long as just people6

pay attention to traffic rules, it doesn't7

matter if you add to the traffic?8

MR. JOHNSON:  I'm just -- I don't9

believe we're going to add to the traffic that10

much.  I've been living there for 11 years in11

that neighborhood and the traffic has always12

been bad.  And since the dry cleaner left, I13

have -- and the Washington Fine Properties14

came in, which has I don't know how many staff15

work there, but there is cars and there is a16

lot of -- there seems to be a lot of activity17

to and fro from there.  It's still bad, but I18

haven't noticed it getting any worse.19

VICE CHAIR MILLER:  And the trucks20

are intended to park anywhere, at the meters,21

on P Street or is there no plan for a spot for22



198

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

them to park at?1

MR. JOHNSON:  Well, I believe in2

the Historical Society you can get a waiver3

for a parking space for the property.  What4

I'm saying is right across the street there5

are two parking spaces right across that can6

be used by anybody, a resident, they are7

there.8

And at the corner of 27th and P, I9

guess, on the east side of the intersection10

there are and also on the north side of P11

Street by the 7-Eleven, there are a variety of12

metered parking spaces that were placed there13

several years ago.  I can't remember exactly14

when.  Those are spaces that they can use.15

VICE CHAIR MILLER:  Well, how16

often would the trucks come?17

MR. JOHNSON:  For the dry cleaner?18

VICE CHAIR MILLER:  Yes.19

MR. JOHNSON:  They would have a20

step pick up truck, I believe, that would come21

once in the morning and once in the evening.22
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VICE CHAIR MILLER:  And how long1

would they need to park, do you know?2

MR. JOHNSON:  Approximately, for3

the step pick up trucks about 30 minutes.4

VICE CHAIR MILLER:  And is it rush5

hour or is it different hours?  Do you know6

when they come?7

MR. JOHNSON:  No, I believe, it's8

usually off hours that they come.9

VICE CHAIR MILLER:  Okay.  And10

just because you brought this up, how often is11

the farmers' market at Rose Park?12

MR. JOHNSON:  On Wednesday every13

week.14

VICE CHAIR MILLER:  Once a day,15

once a week?16

MR. JOHNSON:  Once a week.17

VICE CHAIR MILLER:  Once a week.18

Okay.  19

MR. JOHNSON:  That's a very --20

it's a very busy park, too.  There is a lot of21

people coming from out of boundary to play22
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tennis, play basketball, that also contributes1

to the parking problem in the neighborhood.2

VICE CHAIR MILLER:  That's once a3

week is the farmers?4

MR. JOHNSON:  For the farmers'5

market.6

VICE CHAIR MILLER:  Okay.  Thank7

you.8

MR. JOHNSON:  Um-hum.9

CHAIRPERSON GRIFFIS:  Anything10

else from the Board, at this time?11

BOARD MEMBER MANN:  Yes.12

CHAIRPERSON GRIFFIS:  Yes, Mr.13

Mann?14

BOARD MEMBER MANN:  To follow-up15

on your comment regarding the Historic16

Preservation, you mentioned the Historical17

Society a couple of times.  By that, do you18

mean HPRB or the Historic Preservation Office19

or is there some different entity that you're20

talking about?21

MR. JOHNSON:  I'm not sure exactly22
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about that.  I know there is a Historic Board.1

I haven't really had too much communications2

with them yet.3

BOARD MEMBER MANN:  Okay.  So you4

haven't initiated your communication with HPRB5

or HPO.  Do you know whether or not this6

project is subject to review by the Old7

Georgetown Board?8

MR. JOHNSON:  No, I don't, at this9

time.10

BOARD MEMBER MANN:  Okay.  So11

subsequently, you don't know if it will12

require a submission to the Commission of Fine13

Arts?14

MR. JOHNSON:  That's something I15

would look into if I made it to the next step.16

BOARD MEMBER MANN:  Okay.  Thank17

you.18

COMMISSIONER TURNBULL:  Mr.19

Chairman?20

CHAIRPERSON GRIFFIS:  Yes, Mr.21

Turnbull?22



202

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

COMMISSIONER TURNBULL:  Mr.1

Alexander, you had commented earlier that the2

dry cleaning operation is only going to use3

one floor?4

MR. JOHNSON:  Yes, that is5

correct.6

COMMISSIONER TURNBULL:  The other7

two floors are going to remain vacant?8

MR. JOHNSON:  Yes, that's correct.9

COMMISSIONER TURNBULL:  And why10

are you applying for a variance?11

MR. JOHNSON:  Well, that's one of12

the questions when I came in to talk to the13

Office of Planning and the Office of Zoning,14

it was my understanding that I needed to apply15

for the variance, because even "if it was dead16

space," I couldn't -- you know, this is where17

I -- it's a little gray for me if I don't need18

to use it.19

I know the first floor is under 120

FAR.  Where I had a little bit of a21

misunderstanding and I didn't retain legal22
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counsel on this is if I did not use that1

space, would it have to be counted for2

something?  I mean, there is a possibility --3

and that's the one question that I struggle to4

get answered.  And I talked to a variety of5

District agencies on that issue.6

And if that's certainly the case,7

I certainly don't want to be wasting the8

Board's time.9

CHAIRPERSON GRIFFIS:  It seems to10

go to the heart of the matter, Mr. Turnbull.11

Let me ask before we answer that, what is the12

impetus to convert this as built residential13

structure to a commercial use?14

MR. JOHNSON:  The impetus is to15

allow the previous dry cleaner at Havelin Dry16

Cleaners, which is located on the corner of17

27th and P, and is now Washington Fine18

Properties, it's to allow them the ability to19

reestablish their business.  They had a very20

strong business for over 9 years in the21

community.22
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CHAIRPERSON GRIFFIS:  Yes, I don't1

question that.  I mean, do you have connection2

to them outside of just --3

MR. JOHNSON:  Well, we knew them4

as neighbors naturally.5

CHAIRPERSON GRIFFIS:  Sure.6

MR. JOHNSON:  Yes.7

CHAIRPERSON GRIFFIS:  Okay.  8

MR. JOHNSON:  Living next door to9

them, we knew them.10

CHAIRPERSON GRIFFIS:  I11

understand.  And I don't take issue with the12

fact that this would be of service.13

MR. JOHNSON:  Sure.14

CHAIRPERSON GRIFFIS:  To the15

surrounding area.16

MR. JOHNSON:  Sure.17

CHAIRPERSON GRIFFIS:  Now, we need18

to back into what we actually have19

jurisdiction over.20

MR. JOHNSON:  Sure.21

CHAIRPERSON GRIFFIS:  And I think22
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this is a unique application.  Mr. Turnbull1

has kind of hit it in the sense that if we're2

looking at a 1 FAR and you're proposing not to3

use anything more than that, what relief are4

we actually here to review?  I think there5

probably is some realistic concerns of what6

else happens within this building, if7

anything.8

There it is.  Let's proceed and9

maybe we can get some answers to this as we go10

forward a little bit.  But are there other11

questions from the Board, at this time?  Is12

there anything else that you would like to13

present to the Board in terms of your chief14

case?15

MR. JOHNSON:  No, not at this16

time.  Thank you.17

CHAIRPERSON GRIFFIS:  Okay.  Well,18

let's take a little cross examination and then19

we have a party in this case.  Did you have20

any questions, cross examination questions?21

MR. ALEXANDER:  I do have a brief22
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opening statement.1

CHAIRPERSON GRIFFIS:  Right.2

MR. ALEXANDER:  But I have a3

couple of thoughts, too.4

CHAIRPERSON GRIFFIS:  No, let me5

be absolutely clear.6

MR. ALEXANDER:  Yes, sir.7

CHAIRPERSON GRIFFIS:  At this8

time, you are able to cross examine.  So9

you're going to ask direct questions.  Most of10

these questions should be answered -- directed11

in a frame in a way that the applicant can12

answer yes or no to.13

MR. ALEXANDER:  Sure.14

CHAIRPERSON GRIFFIS:  This is, of15

course, to poke holes in any of their case --16

MR. ALEXANDER:  Of course.17

CHAIRPERSON GRIFFIS:  --18

presentation you have just heard.19

MR. ALEXANDER:  All right.20

CHAIRPERSON GRIFFIS:  And then21

you're going to have ample time to tell me22
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what's on your mind and actually present a1

case.2

MR. ALEXANDER:  Okay.  Mr.3

Johnson, tell us how adding more commercial4

activity to the area will help alleviate the5

problem that we are experiencing now with6

traffic, with parking.  You explained earlier7

that you, with all due respect, sir, have this8

Polly Anna view that people are going to start9

following the rules now, when they haven't10

before.11

CHAIRPERSON GRIFFIS:  So the12

question if I could rephrase it for you.13

MR. ALEXANDER:  Sure.14

CHAIRPERSON GRIFFIS:  Is it your15

contention that adding commercial in this16

building will, in fact, tend to alleviate the17

parking or traffic condition in the area?18

MR. JOHNSON:  No, I would not19

state that.  I don't believe it would20

alleviate it.  I do not believe and I don't21

know how you quantify this that it would duly22
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increase the parking burden for the1

neighborhood.2

Like I mentioned earlier on the3

record, a majority, according to the owners of4

the business and going in there myself, of the5

people walk to this establishment.6

CHAIRPERSON GRIFFIS:  Okay.  7

MR. JOHNSON:  You can't -- I mean,8

it's not an exact science.9

CHAIRPERSON GRIFFIS:  I10

understand.11

MR. JOHNSON:  Um-hum.12

MR. ALEXANDER:  Did you have13

something?14

MS. HAGNER:  I think, Mr. Johnson,15

I would like to add that we do have a dry16

cleaning --17

CHAIRPERSON GRIFFIS:  A question.18

No, a question.19

MS. HAGNER:  Oh, oh.20

CHAIRPERSON GRIFFIS:  Give us some21

questions.22
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MS. HAGNER:  It is not known to me1

that there is a survey out there that says we2

need another dry cleaning.  I think of whom3

I've talked to the consensus is that our dry4

cleaning is satisfying.5

CHAIRPERSON GRIFFIS:  Wait.  The6

question is, if I understand where you're7

going.8

MS. HAGNER:  I'm just wondering9

why we need another one.10

MR. JOHNSON:  Competition is11

always good and I submitted to the -- as I12

mentioned earlier, I submitted a petition to13

the group of other residents of Georgetown who14

are in favor of having two dry cleaners in the15

area.16

CHAIRPERSON GRIFFIS:  Sure, sure.17

MR. JOHNSON:  To promote18

competition and more services to the19

community.20

CHAIRPERSON GRIFFIS:  Competition21

and services.  Okay.  22
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MR. ALEXANDER:  I have one1

additional comment.2

CHAIRPERSON GRIFFIS:  A question3

you have?4

MR. ALEXANDER:  Sorry.5

CHAIRPERSON GRIFFIS:  An6

additional question.7

MR. ALEXANDER:  The question is --8

it is a question and it goes to a conversation9

that I had with the owner of the property10

where the dry cleaner was located previously.11

CHAIRPERSON GRIFFIS:  That is not12

appropriate cross examine.  You can ask him a13

question of the testimony you've just heard.14

MR. ALEXANDER:  Okay.  I'm not an15

attorney so --16

CHAIRPERSON GRIFFIS:  That's fine.17

MR. ALEXANDER:  Excuse me.18

CHAIRPERSON GRIFFIS:  I'll give19

you a little latitude.  Let me tell you cross20

examination is a great art and when done well21

it's fascinating to watch.22
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MR. ALEXANDER:  On TV.1

CHAIRPERSON GRIFFIS:  Don't be so2

corpulent at this point.3

MR. ALEXANDER:  Sure.4

CHAIRPERSON GRIFFIS:  You're going5

to have ample time --6

MR. ALEXANDER:  Okay.  7

CHAIRPERSON GRIFFIS:  -- to8

present your case.9

MR. ALEXANDER:  Great.10

CHAIRPERSON GRIFFIS:  If there is11

-- this should be really off the cuff simple12

questions.  You have heard the Board's13

questions.14

MR. ALEXANDER:  Okay.  15

CHAIRPERSON GRIFFIS:  Those are16

cross questions, essentially.17

MR. ALEXANDER:  Yes.18

CHAIRPERSON GRIFFIS:  Direct19

question, direct answer, we move on.20

MR. ALEXANDER:  And the Vice21

Chairwoman brought up a great question in that22
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and if you could just help me restate which I1

think is important for the Board to2

understand.  When are the operating hours and3

time frame for this farmers' market that you4

had mentioned and whether there is much more5

parking available to that area where the6

farmers' market is held?7

MR. JOHNSON:  I can't speak for --8

the one thing I know, I can't quantify that9

exactly.  When I do come home on Wednesday,10

there is a lot of activities at Rose Park.11

The argument I'm trying to make is there is --12

what I'm trying -- the argument that I'm13

trying to make is there are a lot of factors14

that contribute to the parking.15

CHAIRPERSON GRIFFIS:  That's true.16

Rose Park is where this farmers' market takes17

place?18

MR. JOHNSON:  Yes.  Rose Park is--19

CHAIRPERSON GRIFFIS:  That's20

somewhat adjacent to this subject property?21

MR. JOHNSON:  It's one block away22
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south of our property.1

CHAIRPERSON GRIFFIS:  Okay.  And2

the question he was asking is is there other3

available parking close to that area or is4

there a different parking scenario close to5

that area?6

MR. JOHNSON:  Well, there is non-7

metered parking.8

CHAIRPERSON GRIFFIS:  That we9

don't know anything about that.10

MR. JOHNSON:  There is non-metered11

residential parking around that area.12

CHAIRPERSON GRIFFIS:  Okay.  13

MR. JOHNSON:  Where if you live14

there, you can park as long as you like.  If15

you don't live there, you have a two hour16

restriction under the D.C. parking17

requirements.18

CHAIRPERSON GRIFFIS:  Understood.19

MR. JOHNSON:  Um-hum.20

CHAIRPERSON GRIFFIS:  Excellent.21

Anything else?22
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MR. ALEXANDER:  No, I don't think1

so.2

CHAIRPERSON GRIFFIS:  Okay.  Very3

well.  If there's nothing else, no other4

questions, at this point, let's move quickly5

ahead to the Office of Planning.  A very good6

tragically afternoon to you.7

MR. MORDFIN:  Good afternoon,8

Chair, Members of the Board.  I'm Stephen9

Mordfin with the Office of Planning.  The10

property is unique in that it is developed11

with an FAR of 2.1 in the C-1 Zone.  It cannot12

be reduced by the applicant because of the13

location of the property within Historic14

District.15

However, this uniqueness does not16

result in the need to use the entire FAR17

commercially.  As the building contains three18

levels, one level could be used residentially.19

The uniqueness in combination with the Zoning20

Regulations does not result in an exceptional21

or undue hardship to the owner and use of the22
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entire building for commercial purposes would1

substantially impair the integrity of the Zone2

Plan.3

Therefore, the Office of Planning4

recommends denial of the application as5

submitted.  However, use of only two floors6

for commercial use would result in a7

commercial FAR of, approximately, 1.4 could be8

supported by the Office of Planning, because9

the existing FAR of the entire building is 2.110

and it would result in a hardship to divide11

these of any one floor of the building for12

both commercial and residential use.13

Therefore, the Office of Planning14

could support a variance to increase the15

maximum FAR to 1.4 and 2.1 for the entire16

building.  Thank you.17

CHAIRPERSON GRIFFIS:  Excellent.18

Very concise and direct to the point.  How19

practically would you see this structure being20

divided in the levels, when you're talking21

about two levels use and one level, are we22
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talking about basement and first floor as1

commercial or did you actually look at that in2

terms of your analysis?3

MR. MORDFIN:  I think that could4

be up to the applicant.  The basement does5

have an entrance from the sidewalk as does the6

first floor of the house.7

CHAIRPERSON GRIFFIS:  I see.  So8

could you -- oh, I see.  So conceivably, that9

could be the residence in the basement.10

MR. MORDFIN:  Conceivably, the11

basement could be the residence.12

CHAIRPERSON GRIFFIS:  I see.13

MR. MORDFIN:  It's a small14

footprint for the --15

CHAIRPERSON GRIFFIS:  Very small.16

MR. MORDFIN:  -- building17

together.18

CHAIRPERSON GRIFFIS:  Wow.  Okay.19

Other questions from the Board?  Ms. Miller?20

VICE CHAIR MILLER:  Did the Office21

of Planning look at adverse impacts on the22



217

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

neighborhood as a result of this kind of1

commercial establishment?  And I say that2

knowing, I know this is not a special3

exception.  It's a variance.  But variance4

talks about impact on the public good.  Did5

the Office of Planning look at that issue?6

MR. MORDFIN:  Well, what we looked7

at, because the applicant as a matter-of-right8

gets an FAR of 1.0 they could use9

commercially, we did not look at whether or10

not the establishment of any commercial use in11

this building would adversely affect the12

neighborhood, because that's a matter-of-13

right.14

What we looked at is whether or15

not use -- increasing the FAR from 1.0 to 2.116

would adversely impact the neighborhood.  And17

we concluded that that would, because that's18

more than a doubling of what you get as a19

matter-of-right.  Because of the small20

footprint of the house and the difficulty in21

dividing any one floor for both commercial and22
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residential use, we concluded that if only two1

floors were used commercially, which would2

result in FAR of, approximately, 1.4, that we3

could support that, which would be closer to4

the maximum 1.0 that is permitted as a matter-5

of-right.6

VICE CHAIR MILLER:  So you didn't7

look at that issue though?8

MR. MORDFIN:  Of whether or not a9

commercial use, no.10

VICE CHAIR MILLER:  Not a11

commercial use.  Not a commercial use.  This12

particular commercial use.13

MR. MORDFIN:  No, because this14

particular commercial use is permitted as a15

matter-of-right at the property, so,16

therefore --17

VICE CHAIR MILLER:  It is, but it18

depends how we resolve the other question19

about the FAR.  But if it's only permitted by20

variance, then I would think that you would21

then have to look at public good.22
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MR. MORDFIN:  Well, I don't think1

it's only permitted by variance.  It's only2

permitted by --3

VICE CHAIR MILLER:  No, it is.4

MR. MORDFIN:  -- variance if they5

use -- go up to 1 -- if they go above one.  If6

they limit it to 1.0, then it's not -- then7

it's permitted as a matter-of-right.  And8

because the uses are included in the C-1, then9

we concur that --10

VICE CHAIR MILLER:  Okay.  11

MR. MORDFIN:  -- the dry cleaner12

would not be adversely -- would not adversely13

impact the neighborhood.14

CHAIRPERSON GRIFFIS:  Anything15

else?  Let me ask you a quick question, a few16

things about that.17

VICE CHAIR MILLER:  All right.18

CHAIRPERSON GRIFFIS:  In your19

calculation of 2.1, did that include the20

lowest level?  Is that a three level that is21

calculated in the 2.1, do you recall?22
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MR. MORDFIN:  It's a three level1

house and the 2.1 was provided by the2

applicant.3

CHAIRPERSON GRIFFIS:  Okay.  All4

right.  We'll get clarity on that.  Do you5

have an opinion, I don't know if you did a6

full analysis, but maybe you have an opinion7

today, about what we have heard from the8

applicant that they wouldn't use, basically,9

would board off and not use for any reason the10

top floor?11

MR. MORDFIN:  I wasn't aware of12

that.13

CHAIRPERSON GRIFFIS:  Yes.14

MR. MORDFIN:  I knew that they15

didn't want to divide up the structure and I16

did let them know when I wrote the report that17

we could support two levels, but not three.18

CHAIRPERSON GRIFFIS:  Okay.  Two19

levels.  Your calculation of 2.1 FAR, what20

does that entail, the first and second level21

or the basement cellar, first and second?22
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MR. JOHNSON:  That was done by my1

architect through the --2

CHAIRPERSON GRIFFIS:  So you don't3

know?4

MR. JOHNSON:  -- drawings.  I5

don't have the specifics.  I know it was based6

on square footage calculations.7

CHAIRPERSON GRIFFIS:  Right.8

MR. JOHNSON:  And the basement was9

done on a wall perimeter calculation, because10

of a slope, but I don't have the specifics.11

I asked him in an email to provide that for me12

and I don't have the specifics for each floor,13

just the aggregate total.14

CHAIRPERSON GRIFFIS:  On the15

lowest level that is -- can you walk out the16

back onto grade on the lowest level?17

MR. JOHNSON:  You can.18

CHAIRPERSON GRIFFIS:  All right.19

MR. JOHNSON:  You go down a20

staircase in the front.21

CHAIRPERSON GRIFFIS:  Excellent.22
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MR. JOHNSON:  And there is an iron1

door that you can walk in, but then the back2

opens out.3

CHAIRPERSON GRIFFIS:  Understood.4

Good.5

MR. JOHNSON:  Um-hum.6

CHAIRPERSON GRIFFIS:  Thanks.7

MR. JOHNSON:  Um-hum.8

CHAIRPERSON GRIFFIS:  Other9

questions?10

VICE CHAIR MILLER:  I just want to11

clarify this.  The unused levels you are12

saying you would totally board up and not use13

at all.  Is that correct?14

MR. JOHNSON:  That is correct.  We15

just would have no use for those.16

VICE CHAIR MILLER:  Now, the floor17

is --18

MR. JOHNSON:  The dry cleaner only19

needs the first floor.  We really don't want20

to put in a residential property if we can21

avoid it.22
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VICE CHAIR MILLER:  And access1

from the front and/or the back is just to the2

first level that you would be using?3

MR. JOHNSON:  Yes.  The access on4

the first floor would be in the front door,5

because of the slope in the basement.  The6

only access in the back is through the7

basement of the property.8

VICE CHAIR MILLER:  And that would9

be boarded up?10

MR. JOHNSON:  Yes.11

VICE CHAIR MILLER:  That would12

never be --13

MR. JOHNSON:  Yes, it would be14

unused.15

CHAIRPERSON GRIFFIS:  Any other16

questions of the Office of Planning from the17

Board?  Does the applicant have any cross18

examination of the Office of Planning?19

MR. JOHNSON:  No, I don't.20

CHAIRPERSON GRIFFIS:  Does the21

parties?22
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MR. ALEXANDER:  We do.1

CHAIRPERSON GRIFFIS:  Let me just2

clarify.3

MR. ALEXANDER:  Yes.4

CHAIRPERSON GRIFFIS:  There is no5

reason to raise your hand in the hearing room.6

As a person, you're going to have your time.7

I'm going to call you up.  Don't think I'm not8

aware that you are, but there is now9

appropriate time for me to address you or for10

rather you to address the Board.  Cross, no?11

Yes?12

MR. ALEXANDER:  Something that's13

been discussed here.14

CHAIRPERSON GRIFFIS:  Okay.  Sure.15

MR. ALEXANDER:  But not directly16

to him.17

CHAIRPERSON GRIFFIS:  That's fine.18

Throw it out there.  I'll help you.19

MR. ALEXANDER:  Okay.  My question20

is whether there are plans to rent the other21

floors to the operators of the dry cleaner?22
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CHAIRPERSON GRIFFIS:  Excellent1

point.  And that's essentially where we were2

going with this calculation of FAR.  Let me3

pose it, too, because Office of Planning4

wasn't clear on that analysis, is what they5

have said.  But as to the applicant, what is6

to happen if you are to utilize just two7

levels?  Which two levels would it be?  And8

then what would happen with the other level9

that wasn't utilized by the laundromat or the10

dry cleaner?11

MR. JOHNSON:  They would just12

basically be empty rooms.  There would be no13

use.14

CHAIRPERSON GRIFFIS:  And have you15

thought -- had conversations in terms of your16

lease negotiations or potential lease17

negotiations of what was to be utilized?18

MR. JOHNSON:  With the dry cleaner19

owner?20

CHAIRPERSON GRIFFIS:  Yes.21

MR. JOHNSON:  Yes, we have.  They22
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just -- they are really only interested in the1

first floor and we would work out an agreeable2

lease arrangement with them.  And at this3

time, we do -- we are not interested in4

pursuing a residential.  We just don't want5

to, at this point.6

CHAIRPERSON GRIFFIS:  I see.  So7

they just need the 480 square feet footprint8

of the first level?9

MR. JOHNSON:  That is correct.10

CHAIRPERSON GRIFFIS:  And what is11

the actual footprint?  I had it here in front12

of me two seconds ago and now I have lost it.13

Well, I guess it is 480.  Okay.  All right.14

I don't have any other questions of the Office15

of Planning, unless anyone else has any, we16

can move forward then.17

MR. ALEXANDER:  I have one more18

additional question.19

CHAIRPERSON GRIFFIS:  Excellent.20

MR. ALEXANDER:  I apologize, for21

the Office of Planning.  Is it your22
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understanding that there aren't any clear1

divisions in the house, because this is a2

house.  You can't clearly make it divide3

between upstairs and the downstairs.  Is that4

correct in boarding it off or it's -- there5

are no clear divisions between the two floors,6

right?7

MR. MORDFIN:  Well, currently my8

understanding is that it operates as a9

residence where you can go between the three10

different floors.  How they would divide it11

off, I don't know.  That's not been submitted.12

MR. ALEXANDER:  I guess that would13

just be a concern of ours.14

CHAIRPERSON GRIFFIS:  Sure, sure.15

You can bring it up in your case presentation.16

MR. ALEXANDER:  All right.17

CHAIRPERSON GRIFFIS:  I think18

we're pretty much aware of where you're going19

with that good question.  ANC-2E, is ANC20

present?  ANC-2?  No representation from the21

ANC in this application.  Is there any other22
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questions from the Board, applicant, parties1

in opposition for the Office of Planning?2

MR. ALEXANDER:  Mr. Chairman?  I'm3

sorry.4

CHAIRPERSON GRIFFIS:  Yes?5

MR. ALEXANDER:  ANC, I'm sure that6

they provided you this letter from --7

CHAIRPERSON GRIFFIS:  I'm just8

asking if they are here for cross examination.9

MR. ALEXANDER:  Okay.  All right.10

CHAIRPERSON GRIFFIS:  Of Office of11

Planning.  Ms. Miller?12

VICE CHAIR MILLER:  I have one13

question for Office of Planning and it might14

be a legal question and then you don't have to15

answer if that's a problem.  I'm just16

wondering in your experience in Chapter 771,17

which is floor area ratio, when the chart18

talks about other permitted uses, what uses19

you think that means?20

MR. MORDFIN:  That's anything21

other than residential, because the way it's22
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divided up has the total, which would be1

everything, it has residential and then it has2

other, which would be any other use that's3

permitted within that zone district.4

VICE CHAIR MILLER:  Thank you.5

CHAIRPERSON GRIFFIS:  Excellent.6

Okay.  If there's nothing further then, thank7

you very much.  It's an excellent report.8

Let's move ahead then.  I don't have any9

attending Government reports to this10

application.  We have asked if the ANC is11

present.  I can't imagine they have come in in12

the last 30 seconds, so we will take note of13

Exhibit No. 26, the ANC-2E is opposed of the14

application and we have that.  It was timely15

filed and can be afforded the great weight,16

which it deserves.17

That being said, let's move ahead.18

At this point, I think it would be appropriate19

to turn it over to the party in opposition,20

unless there are persons present here that21

would like to testify in support of this22
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application.  Persons present in support?  Not1

noting any persons present to provide2

testimony, let's move it to the party in3

opposition to present their case.4

Let me just say we'll give you a5

little bit of time.  I'm going to move you6

along as we will stay directed on the7

substance of the issue.  And you are going to8

allow everyone, you're going to call9

witnesses?10

MR. ALEXANDER:  I'll let them11

come, if I could, here and state their names12

and then give their thoughts.13

CHAIRPERSON GRIFFIS:  Okay.14

That's not a problem.  If there are particular15

people that fit directly into your case16

presentation, call them up as witnesses.17

Otherwise, I'll call them and we'll just do18

persons and they are allotted three minutes19

and we'll get through this.20

MR. ALEXANDER:  Okay.21

CHAIRPERSON GRIFFIS:  Just for22
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efficiency.  So let me turn it to you and we1

can proceed.2

MR. ALEXANDER:  Sure.  I just have3

one thought and then I can share with you my4

brief opening statement.  It's that a dry5

cleaner, however, large or small it is, it's6

a dry cleaner and it still comes with those7

unique factors that the neighborhood is8

strongly opposing.9

CHAIRPERSON GRIFFIS:  Okay.  10

MR. ALEXANDER:  So good afternoon,11

Mr. Chairman, Ms. Vice Chairwoman, Members of12

the Board.  I'm Tom Alexander.  My partner and13

I have lived at 1423 27th Street for nearly14

seven years.  As a proud homeowner, we have15

invested a great amount of time, energy and16

money into renovating our home, even spending17

a year working with the Old Georgetown Board18

ensuring that our new windows are historically19

accurate.20

We have made an investment not21

only in our home, but in our neighborhood and22
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that is why it was so disappointing to learn1

through neighborhood gossip of the Johnsons'2

plans to drastically alter their home directly3

to the right of ours.4

Two weeks ago was the first time5

that we heard directly from Mr. Johnson, at6

the ANC public meeting, and the full details7

of his plan.  I'm here this morning8

representing, this afternoon, the 58 neighbors9

who have signed this petition strongly10

opposing this variance and I would like to11

share with your our concerns that the factors12

unique to this business will significantly13

alter the character and dynamic of our14

neighborhood.15

The primary factors of most16

concern to us are increased traffic, as we17

have discussed, and the danger that brings, as18

well as signage and general environment that19

will certainly change the character of our20

street.  The encroachment of a commercial21

business into our historically residential22
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neighborhood brings with it safety concerns to1

an already busy and dangerous narrow bend of2

the road at 27th and P, something we3

experience every day.4

We are all strong supporters of5

small businesses along the P Street Commercial6

Zone, but not of this business, not at this7

location, as it threatens to alter our8

neighborhood in a very negative way.9

As you all know, Georgetown is a10

very unique neighborhood to the nation and as11

you know that's why there are such stringent12

zoning process and approval structure.  We,13

the neighbors, of 1425 27th Street14

respectfully submit that approval of this15

variance will lead to a slippery slope of16

commercial encroachment quickly changing the17

dynamic and character into one resembling more18

of a hodgepodge of New York's East Village19

instead of Georgetown's.20

I am pleased to say the Advisory21

Neighborhood Commission unanimously opposes22



234

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

this plan, as does the Citizens Association of1

Georgetown.  We respectfully ask the Board to2

deny this variance and stop the commercial3

encroachment that threatens our neighborhood.4

Thank you.5

CHAIRPERSON GRIFFIS:  Good.6

MR. ALEXANDER:  Sorry.7

CHAIRPERSON GRIFFIS:  Okay.  8

MR. ALEXANDER:  I would also like9

to, as I did earlier, recognize Daisy Sewell,10

who is my direct neighbor.  She has submitted11

a letter opposing this.  And, Daisy, if you12

want to come up and say a few words?  Daisy13

was born in her house and has lived there all14

her life.15

MS. SEWELL:  Let me tell it.16

MR. ALEXANDER:  Okay.  17

MS. SEWELL:  As you see, I'm of18

age.  Children, I have been there.  It's all19

new to me, but as I have been there all of my20

life, I'm 86 years-old.  I'm living in a one-21

family owned house since 1911.  I'm the last22
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survivor.  I am against having a neighborhood.1

Mr. and Mrs. Johnson, they have lived there,2

but have never made themselves familiar with3

me.  They have passed by here and there all4

the time and never been neighborly.5

As I say, parking there is6

ferocious.  It's a narrow street.  As has been7

said, there is only two spaces across from the8

homes.  I don't know what more I can say.9

It's that I'm just against it.  I have been10

there all my life.  I have tried to keep up my11

property and I think this is letting the12

neighborhood down.13

CHAIRPERSON GRIFFIS:  Very well.14

Thank you very much.  We do appreciate that15

and I note that you have submitted a letter in16

writing also for the record.  Is that correct?17

MS. SEWELL:  I will.18

MR. ALEXANDER:  Yes, she has.19

CHAIRPERSON GRIFFIS:  Good.20

Exhibit No. 23.  Anything else then?21

MR. ALEXANDER:  Courtney, did you22
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want to add to that?1

CHAIRPERSON GRIFFIS:  Sure.2

MS. DAVIS:  My name is Anne Davis3

and I live on 26th Street, which is the next4

street over in an adjacent block.  I've lived5

in the neighborhood for seven and a half6

years.  I'm very familiar with the7

neighborhood, the businesses in the8

neighborhood.  The situation is -- and I was9

in the neighborhood when the Havelin Cleaners10

was on P Street.11

CHAIRPERSON GRIFFIS:  Sure.12

MS. DAVIS:  We, at that time, had13

two cleaners right across the street from each14

other.  There are only seven or eight15

businesses in total in our village, in the16

East Village of Georgetown, in that portion of17

the East Village.  They are all on P Street.18

The proposed dry cleaner is off of P Street.19

It would be the only one that is not in the20

line of commercial properties.21

CHAIRPERSON GRIFFIS:  Sure.22
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MS. DAVIS:  So, you know, even1

understanding that the property is zoned2

commercial/residential, the -- as Mr.3

Alexander pointed out, the nature of the4

business is very different from the types of5

commercial properties that have occupied those6

buildings in the past.  It's not a real estate7

office.  It's not, for instance, somebody who8

is doing personal training in their basement9

or a psychiatrist who is taking patients in10

the living room.11

This is a dry cleaner.  It's a12

very, very commercial business.  So it will13

change the face of the neighborhood.  It will14

change the face of a street and it's15

unfortunate that we don't have photographs or16

any way to convey to the Board what this17

street is like, because it's beautifully18

maintained by all of the neighbors.19

The houses have been very20

beautifully renovated and in keeping with21

historical traditions of the neighborhood.  So22
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this is really going to change very1

significantly that portion of the street.2

The other issue that I wanted to3

very briefly address, two more issues I wanted4

to very briefly address.  One is the parking5

situation.  I think Mr., and I've forgotten6

his name, Turnbull, is that right?7

MR. ALEXANDER:  Johnson.8

MS. DAVIS:  Johnson, sorry.9

MR. ALEXANDER:  Um-hum.10

MS. DAVIS:  Oh, there you are, Mr.11

Johnson.  My apologies.  Mr. Johnson's12

comments really just underscored, in my view,13

the parking problems.  I mean he said nothing14

to sort of alleviate the concerns and, in15

fact, just provided more evidence that the16

parking problems are severe.  They are getting17

worse.18

CHAIRPERSON GRIFFIS:  Sure.19

MS. DAVIS:  Something that has not20

been mentioned is that on East Place on 26th21

Street, which is less than two blocks from the22
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proposed site, there is sort of fairly1

unprecedented new construction going on with2

townhomes and condos.  It doesn't bring that3

many more people to the neighborhood, but it4

brings a significant number of cars into the5

neighborhood.6

That hasn't even been completed.7

We haven't even faced the problems that we are8

going to have with those additional cars in9

the neighborhood.  The metered parking that is10

on one block and one block only of P Street11

is, in my experience in the seven and a half12

years that I have lived in the neighborhood,13

less available every day.  And that's even14

given that it's a two hour metered parking15

situation.16

I have no confidence at all that17

adding another dry cleaner to the neighborhood18

is going to have no impact on that parking19

situation.  It's going to be bad.  The20

farmers' market is a non-issue.  It's for21

three months of the year.  It's for three22
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hours once a week.  You know, I don't think1

that can be the comparison, but there are2

significant other constructions going on in3

the area that do affect the parking and the4

Washington Fine Properties replacement of the5

Havelin, the old Havelin Cleaners, certainly6

brought a lot more traffic to the area.7

CHAIRPERSON GRIFFIS:  Okay.  8

MS. DAVIS:  The last issue is9

really not one that is sort of in my arena,10

but it's one that peaked my interest as it was11

being discussed and that is the division of12

the property into, you know, one level that is13

going to be used for a dry cleaner, two that14

are not or even taking the Office of15

Planning's recommendation that two levels16

might be used for the dry cleaner and the17

other not.18

I don't know.  You know, we were19

all familiar with the Havelin Cleaner on the20

corner.  It was not a particularly well-21

maintained business.  It was a bit of an22
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eyesore to be honest.  I don't think many1

people were sorry when it left.  And that's,2

you know, not an attempt to disparage anybody,3

but simply just to point out from a4

neighborhood perspective what the impact of5

the change to the Washington Fine Properties6

was, which is a beautiful building and very7

nicely maintained.8

I don't understand how there would9

be any guarantee that the tenants of the10

property in question would limit their11

business just to one level and I would be12

curious as to how that would be in practice.13

You know, Ms. Miller mentioned many times14

whether the property would be boarded up,15

whether the other levels would be boarded up.16

I didn't hear any guarantee from Mr. Johnson17

that that would happen.  I simply heard they18

wouldn't be used.19

CHAIRPERSON GRIFFIS:  Understood.20

Good.  Thank you very much.  Anything else in21

your case presentation?22
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MR. ALEXANDER:  I think the others1

will come up as individuals after we -- oh,2

sorry.3

CHAIRPERSON GRIFFIS:  Okay.  4

MR. ALEXANDER:  My next witness.5

CHAIRPERSON GRIFFIS:  Good.6

MR. HETEM:  My name is Rob Hetem.7

My wife and I live around the corner from the8

property at 2611 O Street.  I won't repeat9

what has been said.  Parking is tremendous.10

It's getting worse and worse.  The one thing11

that I will make mention of during the12

presentation to the ANC, we were told that the13

dry cleaner would go in on the first floor and14

they would live on the second floor.  And it's15

unusual and kind of shocking to hear that the16

scope of work and the plans have changed17

within a few days.  And I don't know why that18

has happened, but apparently it has.19

The other thing that I would like20

to focus on is the issue of the project most21

likely, from my understanding, if there are22
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two doors, maybe one new door to lead1

upstairs, it would need to be presented to the2

Fine Arts.  And that's one other hurdle that3

I think would need to take place.4

CHAIRPERSON GRIFFIS:  Sure.5

MR. HETEM:  And with that, I thank6

you.7

CHAIRPERSON GRIFFIS:  Understood.8

Thank you very much.  Hello.9

MS. TOWNSEND:  I'm Elizabeth10

Townsend and I live at 2714 Poplar Street,11

which is halfway up the street, and I really12

can't add anything more to this.  I think13

everyone has made their points.  I would14

reiterate again and again and again that it is15

traffic congestion and Poplar Street is having16

it very bad.  It's extremely hard to get in17

and out and very often you have to back out,18

because you don't have space to turn around19

and it's a one-way street.20

I, myself, have a VW.  I bought my21

VW particularly to fit on Poplar Street and it22
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does not.  However, I'm just making the point1

that it's traffic congestion and, frankly,2

it's dangerous.3

CHAIRPERSON GRIFFIS:  Sure.4

MS. TOWNSEND:  We're going to have5

lots of fender benders and more.  We have6

already had.  But it's hard to see.  That's7

it.8

CHAIRPERSON GRIFFIS:  Excellent.9

MS. TOWNSEND:  Thank you.10

CHAIRPERSON GRIFFIS:  Thank you11

very much.12

MR. ALEXANDER:  And just to add to13

the fender bender point, the two parking14

spaces that Mr. Johnson referenced earlier are15

directly outside of our homes and there have16

been more than two occasions where people come17

around P Street turning on -- left going south18

on 27th Street that have run into and crashed19

into these two parking spaces.20

So that's -- I don't park there21

any more, because I'm -- you know, it's --22
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unless it's a dire need, I can't find any1

place within, you know, two or three blocks,2

then I'll park there.3

CHAIRPERSON GRIFFIS:  There's some4

bad drivers.5

MR. ALEXANDER:  But that -- to say6

that those are options isn't being completely7

up front about it.8

CHAIRPERSON GRIFFIS:  Understood.9

Anything else then?10

MR. ALEXANDER:  That's it.11

CHAIRPERSON GRIFFIS:  Have we12

reached everyone that --13

VICE CHAIR MILLER:  Questions?14

CHAIRPERSON GRIFFIS:  -- wanted to15

comment on this application then in16

opposition?  Excellent.  We're going to take17

cross examination and questions from the18

Board.  And let me just first state that I19

have fully taken notes and appreciate all the20

positions that people have come up and21

obviously the elements of parking and traffic22
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are critical.1

It seems to me we're at a couple2

of junctures in terms of looking at this3

application, which we won't decide necessarily4

now, but it seems it may even be a case of --5

well, I don't think you support the zoning6

that this is currently in.7

MR. ALEXANDER:  No, we don't.8

CHAIRPERSON GRIFFIS:  Which is9

not, obviously, something that we can do10

anything about.  There is no parking11

requirement here for a C-1 Zone, but we'll12

take it under advisement that testimony that's13

been provided in opposition.  Ms. Miller,14

questions?15

VICE CHAIR MILLER:  I just wanted16

to follow-up on something Ms. Davis said about17

how all the commercial establishments in this18

area are on P Street.19

MR. ALEXANDER:  Right.20

VICE CHAIR MILLER:  So this is an21

anomaly.22
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MR. ALEXANDER:  It is.1

VICE CHAIR MILLER:  And I was2

wondering though how far down 27th Street or3

into the residential areas does this zone go?4

Do you know, I mean?5

MR. ALEXANDER:  I don't personally6

know.  I know that our house is also dual7

zoned as well.8

CHAIRPERSON GRIFFIS:  It does9

halfway down the block.10

MR. ALEXANDER:  Yes.11

CHAIRPERSON GRIFFIS:  Roughly.12

VICE CHAIR MILLER:  Okay.  13

MR. ALEXANDER:  But again, I think14

the point is that through the years it has15

become very much a residential street and not16

a commercial line of properties, like you see17

on P Street.  It's very clear the demarkation18

line when you turn onto 27th Street.  You have19

the Washington Fine Park Properties on the20

corner.21

CHAIRPERSON GRIFFIS:  Right.22
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MR. ALEXANDER:  And that's it.1

CHAIRPERSON GRIFFIS:  Actually, I2

mean, the Office of Planning has an excellent3

diagram in terms of the zoning juxtaposed to4

the actual use.  It's a limited diagram in5

terms of the great specificity, but I think6

it's very appropriate in answering your7

question if you take a look at it.8

What you are saying is that there9

is a residential street, because there are10

residences there.  And the fact of the matter11

is the Zoning Map shows that it's a commercial12

street, half of it.  Okay.  Follow-up?13

MR. ALEXANDER:  And if I could14

just add to that, that's become the character15

of the neighborhood.16

CHAIRPERSON GRIFFIS:  Understood.17

MR. ALEXANDER:  Of being a very18

residential street and people taking care of19

their properties and renovating them to be20

very historically accurate and taking those21

appropriate steps to ensure that.22
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CHAIRPERSON GRIFFIS:  Lots of1

them.  Any questions, follow-up?2

VICE CHAIR MILLER:  Well, just3

with respect to that statement.  There have4

been commercial uses though, but they have5

been less impacting?6

MR. ALEXANDER:  They have and Mr.7

Johnson mentioned that there was a real estate8

office that was -- that has our two homes9

connected in the basement.  That was a real10

estate office years ago.11

VICE CHAIR MILLER:  Okay.  Thanks.12

MR. ALEXANDER:  And I guess our13

point is that there is a night and day14

difference between the elements of a real15

estate office or a doctor's office compared to16

a dry cleaner and those elements that come17

along with that type of business.18

BOARD MEMBER MANN:  When the19

Havelin Cleaners was operating on P Street?20

CHAIRPERSON GRIFFIS:  Yes.21

BOARD MEMBER MANN:  Was the22
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entrance located on P Street or on 27th?1

MR. ALEXANDER:  It was located on2

the corner of P and so it was directly looking3

out onto P.4

BOARD MEMBER MANN:  Okay.  One of5

your witnesses stated that when the cleaners6

went away and the realty company opened for7

business that more traffic was generated.  Was8

that traffic foot traffic or did you mean9

motor vehicle traffic?10

MS. DAVIS:  Can I respond to that?11

It's not a question.  I think I misspoke.12

It's not a question of more traffic generated,13

but certainly the traffic that was present14

from the dry cleaners has been fulfilled by15

the Washington Fine Properties.  So the16

additional traffic that would be brought by17

the reintroduction of a dry cleaner would be18

on top of a full plate, essentially.19

I mean, you know, it's hard to20

judge whether there has been additional21

traffic, you know, replacing the dry cleaner22
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with the Washington Fine Properties, but it1

certainly has not diminished.  It wasn't as if2

the dry cleaner went away and nothing replaced3

it.4

BOARD MEMBER MANN:  Okay.  5

MS. HAGNER:  If I could just add a6

fact to that.  There is about 20 agents in7

that property, in the Washington property.  208

real estate agents.  They, too, have to find9

parking.  They, too, walk in.10

CHAIRPERSON GRIFFIS:  Right.11

MS. HAGNER:  And they have12

clients, some walk in and some have to go four13

or five blocks to come in.  So she is correct.14

CHAIRPERSON GRIFFIS:  Any follow-15

up?16

MR. ALEXANDER:  I think a good17

point to recognize is that that property, they18

have gone to pains to make it look like a19

residential area.20

CHAIRPERSON GRIFFIS:  Right.21

MR. ALEXANDER:  And a residence22
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not a business.1

CHAIRPERSON GRIFFIS:  Right.2

Okay.  Any other questions?  Questions, the3

applicant have any cross examination?  Mr.4

Johnson, do you have any cross?5

MR. JOHNSON:  No, not at this6

time.7

CHAIRPERSON GRIFFIS:  Well, this8

would be your time.9

MR. JOHNSON:  Okay.  No, I'm fine.10

Thanks.11

CHAIRPERSON GRIFFIS:  Excellent.12

Good.  Excellent.  We don't have any thing13

else.  We have exhausted all those who wanted14

to speak to this application.  I don't have15

any other attendant.  We will take note of a16

couple of letters, Exhibit 27, Exhibit 23,17

Sewell and Hosch, I believe, 1411 27th, 142118

27th Street, also letters of opposition.19

We have ended, I think, quite a20

bit of -- well, not quite a bit.  This is one21

petition?22
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MR. ALEXANDER:  It is a petition1

that I started.  It has just a few more2

additions from what we had for the ANC meeting3

and we have 56 total now and I would be happy4

to provide a copy of that.  These are our5

neighbors within the general vicinity or6

directly next to the property at question who7

oppose this variance.8

CHAIRPERSON GRIFFIS:  Right.9

Okay.  Excellent.  I don't have anything else10

attendant to the application, unless others11

are aware of any.  We will turn it over to the12

applicant for any closing remarks you might13

have.14

MR. JOHNSON:  Yes, real quickly.15

Just once again, I thank the Board for hearing16

my application.  I hope you take it under17

advisement.  I appreciate your time and any18

question response -- any other questions you19

have, I'll be happy to respond to.  Thank you.20

CHAIRPERSON GRIFFIS:  Excellent.21

Thank you very much.  Questions, Board22
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Members?  I would like to set this for a1

decision making.  It's going to be our first2

decision making the first Tuesday, rather, of3

November, that would be the 14th.  We will put4

this on for that.5

In the meantime, I think I would6

like to keep the record open, Mr. Johnson, for7

submissions from you as to how you are8

proposing to program this building, because we9

have heard some differentiation today, which10

will go directly to the level -- well, how do11

I say?  It's been a long morning.  It's going12

to go directly to our deliberation and what13

we're actually deciding the level of relief14

we're deciding.15

Obviously, we have the Office of16

Planning who has a strong position and, I17

think, actually one of two times or over two18

times the FAR for a commercial in a C-1 is not19

appropriately supported by that Agency, the20

Office of Planning.  We will need a fact to21

that and if that is, in fact, what's being22
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proposed.1

You have indicated today that it2

may well not be that amount of FAR, it may be3

something different or a lesser amount.  So if4

we could have clarification of that, one, the5

actual FAR, two, how the structure would be6

divided up or utilized and that's for the7

primary use of the dry cleaning.  I mean, just8

be clear.  And if it is taking one floor,9

what's happening with the others, how are they10

going to be dealt with.11

What else?  Anything else?12

VICE CHAIR MILLER:  No.13

MR. ALEXANDER:  Mr. Chairman?14

CHAIRPERSON GRIFFIS:  Yes?15

MR. ALEXANDER:  How do we get that16

information?17

CHAIRPERSON GRIFFIS:  Who?  Oh,18

you.19

MR. ALEXANDER:  It was me.20

CHAIRPERSON GRIFFIS:  I'm sorry.21

I'm saying, I don't recognize that voice on22
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the Board.1

MR. ALEXANDER:  The voice of God.2

CHAIRPERSON GRIFFIS:  What's going3

on here?  You're not allowed to ask questions.4

Oh, yes, no.  That's fine.5

MR. ALEXANDER:  How do we get6

copies of that information?7

CHAIRPERSON GRIFFIS:  Right.8

Absolutely.  You're a party in this case.9

Everything is going to be served on parties.10

I will be clear on that when it's coming in11

and when it's being served.12

MR. ALEXANDER:  Great.13

CHAIRPERSON GRIFFIS:  What I'm not14

clear on is whether we're going to allow15

responses to that, but I think we will in16

terms of the establishment of the parties in17

opposition, which means we're going to have to18

go further quickly on this in terms of the19

submission.20

But is there any other detail from21

the Board that is wanting in terms of keeping22
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the record open?1

MR. ALEXANDER:  Mr. Chairman, if I2

could ask one quick other question?3

CHAIRPERSON GRIFFIS:  Sure.4

MR. ALEXANDER:  For consideration5

later is that perhaps we might have some more6

information on the volume of noise created by7

-- I'm sure we all see this, the machine that8

holds the shirts that circulate about which9

I'm sure is going to be part of this10

operation.  And because we hear pretty much11

everything that goes on in each other's homes,12

that's certainly something that would be of13

concern to myself and my partner next door.14

CHAIRPERSON GRIFFIS:  Okay.  15

MR. ALEXANDER:  Does that make16

sense?17

CHAIRPERSON GRIFFIS:  Yes, it18

does.  There it is.  Mr. Johnson, we're going19

to leave the record open.  If you would, we20

could summarize your case presentation, but21

also any operational aspects that you think22
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might tend to create an undue condition on the1

adjacent neighbors and how that might be2

factored in.  We'll allow that in.3

How long do you think it would4

take you to produce the documentation to show5

the utilization of this property is6

calculated?7

MR. JOHNSON:  It depends.  Are you8

asking for some type of narrative explaining9

it a little more succinctly or are you asking10

for drawings with that, too?  Because11

unfortunately, I have an architect who has12

branched out and is doing a lot of contracting13

work outside of Washington right now and how14

quickly I could get a hold of him -- 15

CHAIRPERSON GRIFFIS:  Okay.  16

MR. JOHNSON:  Is it strictly a17

narrative explanation of -- would that18

suffice?19

CHAIRPERSON GRIFFIS:  Yes.20

MR. JOHNSON:  Okay.  21

CHAIRPERSON GRIFFIS:  I don't22
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think it's going to take drawings to --1

MR. JOHNSON:  Okay.  No, I could2

do that pretty quickly.3

CHAIRPERSON GRIFFIS:  As long as4

you have the calculations.5

MR. JOHNSON:  When would you need6

it by?7

CHAIRPERSON GRIFFIS:  Also, just8

your FAR calculations.  In which case we need9

it, is it possible on the 30th of October?10

MR. JOHNSON:  Okay.  I think I can11

get it by then.  You said you do need the FAR12

for each floor?13

CHAIRPERSON GRIFFIS:  I need the--14

MR. JOHNSON:  I've got the -- I've15

provided you with the FAR calculation for the16

entire property of 2.1.  I do not know it17

right now by each floor.18

CHAIRPERSON GRIFFIS:  That's all19

right.  Yes, just tell me how much you're20

going to utilize in the commercial enterprise.21

MR. JOHNSON:  Okay.  22
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CHAIRPERSON GRIFFIS:  In which1

case that's going to be served on the parties2

and also the ANC.  Of course, you're going to3

serve it into the record and then you're going4

to serve it to the parties, which you will5

figure out how they want to be served before6

you leave today and then the ANC, you'll7

deliver that also on the 30th.  That will come8

into the record.9

We will keep the record open then10

for responses to that information from the11

parties in opposition and also any conclusions12

that the applicant has to submit in, any sort13

of summations of their case presentation.  All14

of that is going to need to come into the15

record by the 6th of November at 3:00.16

MR. JOHNSON:  So just to clarify,17

by the 30th of this month you need the18

submission and then to your office, to the19

office -- this office and to the ANC and then20

the ruling will be on November 3rd?21

CHAIRPERSON GRIFFIS:  Right.  And22
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to the parties.1

MR. JOHNSON:  And to the parties.2

So --3

CHAIRPERSON GRIFFIS:  Party,4

right.5

MR. JOHNSON:  The party, too, on6

the 30th, also.7

CHAIRPERSON GRIFFIS:  Right.8

MR. JOHNSON:  Okay.  9

CHAIRPERSON GRIFFIS:  Right.  The10

record is open for their responses to that11

information.12

MR. JOHNSON:  Okay.  13

CHAIRPERSON GRIFFIS:  And your14

conclusions all wrapped up coming in.  Of15

course, succinctness, directness is key on16

these.17

MR. JOHNSON:  20 copies?18

CHAIRPERSON GRIFFIS:  Pardon me?19

MR. JOHNSON:  20 copies you need?20

CHAIRPERSON GRIFFIS:  That's21

right.  What else?  Anything else?  Mr. Moy,22
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is that all clear?1

MR. MOY:  For the moment, yes.2

CHAIRPERSON GRIFFIS:  Ms. Bailey?3

MS. BAILEY:  Do you want for me to4

repeat it, Mr. Chairman?5

CHAIRPERSON GRIFFIS:  Okay.  6

MS. BAILEY:  Repeat?7

CHAIRPERSON GRIFFIS:  Yes.8

MS. BAILEY:  The applicant is to9

provide the party, the ANC with copies of the10

submission requested by the Board by October11

30th.  The parties and the ANC have until12

November 6th to respond and the Board will13

consider a decision on November 14th.14

CHAIRPERSON GRIFFIS:  Everybody15

clear on procedure and submissions?  Very16

well.  As I said before, you probably sat17

through too many times already this morning.18

If you have questions on procedures or19

submissions, the staff is well-prepared to20

answer those questions.  It would be21

procedurally or submissions, but not22
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substantively, of course.1

With that then, we'll see you on2

the 14th or possibly not.  Obviously, that is3

-- after this is received, the record is4

closed.  We will call this for deliberation5

and a decision on the 14th.  There is no other6

opportunity to address the Board in testimony7

or in your presence, just that through the8

submissions that we have allowed to come into9

the record.10

Thank you all very much.11

Appreciate you taking the patience and time to12

be down here this morning.13

MR. JOHNSON:  Thank you, Mr.14

Chair.15

CHAIRPERSON GRIFFIS:  This is a16

complicated, but small, case, so we look17

forward to seeing that additional submission18

into the record.  Very well.19

MR. ALEXANDER:  Thank you, Mr.20

Chairman.21

MR. JOHNSON:  Thank you.22
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MR. ALEXANDER:  And the Board.1

Thank you.2

CHAIRPERSON GRIFFIS:  Thank you.3

Let's move ahead.4

MS. BAILEY:  The last case of the5

morning, Mr. Chairman, is Application No.6

17525 of Braxton Hotel and Condominium LLC,7

pursuant to 11 DCMR 3103.2, for a variance8

from the lot occupancy provisions under9

section 403, a variance from the rear yard10

requirements under section 404, a variance11

from the court requirements under section 406,12

and variances from the nonconforming structure13

and use provisions under subsections 2001.314

and 2002.5, to allow the enlargement of an15

existing hotel or transient rooming house to16

an inn.  The property is Zoned R-5-E.  It is17

located at 1440 Rhode Island Avenue, N.W.,18

Square 211, Lot 839.19

CHAIRPERSON GRIFFIS:  Thank you20

very much, Ms. Bailey.  We'll move ahead with21

this case.  Of course, for those showing up22
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for our afternoon session, this is the last1

case in the morning session.  After this case,2

we're going to take a short lunch break, so3

that we have the energy and concentration to4

fulfill our afternoon schedule.5

I do not anticipate calling the6

afternoon first case prior to 3:00 today.  And7

we will finish the entire afternoon on about8

6:00 as I see it.  So if that assists in9

scheduling, we appreciate everyone10

accommodating our busy morning this morning.11

With that, then getting into this12

case, I'm going to ask these boards if you13

could move them a little bit more14

perpendicular to the testimony tables, that15

way people in the audience can see them, they16

will also be able to be picked up on the17

cameras for those that are watching off-site.18

Excellent.  Very well.  Let's proceed.19

MS. GIORDANO:  Good afternoon, Mr.20

Chairman and Members of the Board.  We know21

you are hungry, and we have a lot of22
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information in the record, so if it's okay1

with you, we'll try and go through it pretty2

quickly and you can stop us if we're moving3

too fast.4

But we're going to go ahead and5

start the presentation with an architectural6

overview.  Eric Colbert is here from Colbert7

and Associates and he is going to present the8

project.  Then we're going to go to the owner,9

Mr. Joe Kisha, and assisting him Steve10

Rigelski to just summarize the owner's11

objectives and some of the practical12

difficulty problems, which are driving the use13

type variances that we are requesting.14

CHAIRPERSON GRIFFIS:  Excellent.15

MS. GIORDANO:  Emily Eig is also16

here.  She has served as historic consultant17

to the project and she just has a very brief18

statement.  And then Mr. Gross from Arnold and19

Porter is going to summarize the basis for the20

variance relief that we are requesting.21

CHAIRPERSON GRIFFIS:  Good.  There22
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is one preliminary matter.  Is Patti Aronson1

present?2

MS. ARONSON:  Yes.3

CHAIRPERSON GRIFFIS:  Excellent.4

You have a request for party status in5

opposition to this application.  Is that6

correct?7

MR. GRIFFIN:  Yes, my name is Mark8

Griffin.9

CHAIRPERSON GRIFFIS:  Okay.  Take10

your time.  You're going to need to be up and11

on a microphone.12

MS. GIORDANO:  Okay.  I'll just --13

he can sit here and we have no objection to14

party status.15

CHAIRPERSON GRIFFIS:  Okay.  16

MR. GRIFFIN:  My name is Mark17

Griffin.  I'm an attorney.  I'm representing18

Patti Aronson.  The cards that you have here19

have a checkmark for for or against and we're20

not entirely against.  We're for subject to21

certain conditions, which we have discussed22
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with the applicant and which they have agreed1

to.2

The purpose for us being here3

today is to make sure that those conditions4

and concerns are in the record, so that they5

can be recognized by this Board and ultimately6

memorialized.  So we're here.  We have7

provided a copy of our testimony to the8

applicant prior to this morning.  Well,9

actually, we gave it to them this morning.10

And we're going -- we're not going to be11

speaking.  We're going to submit on written12

testimony, unless there is some question that13

comes up.14

CHAIRPERSON GRIFFIS:  And are your15

concerns all based in the construction?16

MR. GRIFFIN:  Work.17

CHAIRPERSON GRIFFIS:  And the18

impact of the construction?19

MR. GRIFFIN:  They're basically --20

we're the next door neighbor immediately to21

the west of the property.22
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CHAIRPERSON GRIFFIS:  I understand1

that.2

MR. GRIFFIN:  And the concerns are3

based on the construction and the subsequent4

use of the property.  But only these concerns5

have been addressed by the applicant and we're6

pretty confident that we're going to get7

along.8

CHAIRPERSON GRIFFIS:  Okay.  Well,9

is there a need for your party status in this10

case?11

MR. GRIFFIN:  I would just like to12

be a party.  We would like to be a party of13

record, so that we would get things.  We're14

not going to muck up your record, but I think15

as the adjacent property owner and especially16

with the applicant not objecting, I would like17

to be a party.  We would like to be a party.18

CHAIRPERSON GRIFFIS:  Yes, we all19

like parties, but --20

MR. GRIFFIN:  Right.  We'll invite21

you, too.22
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CHAIRPERSON GRIFFIS:  All right.1

Questions, comments from the Board?2

VICE CHAIR MILLER:  Well, I just3

have one question.  What use and enjoyment is4

Ms. Aronson concerned about with respect to5

this relief being sought?6

MR. GRIFFIN:  Well, there are a7

number of issues associated with the8

development of this property and the granting9

of a variance.  One has to do with privacy10

associated with her skylight and they have11

agreed that they are going to provide some12

sort of acceptable screening or blinds for13

that purpose.14

There is a second issue having to15

do with an existing fence that runs along the16

eastern boundary and which is part of her17

electric gate that gives her access to her18

parking in the rear.  And we want to make sure19

that that fence remains in place even if it's20

temporarily removed and that there is no21

interference with the operation of her22
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driveway gate.1

There was an issue with respect to2

the space between the existing historic3

structure and her house which is not going to4

be disserved by the new construction, but5

which is where telephone and cable and other6

lines come into her home and she wanted to7

make sure that she would still have access to8

that space and they're agreeable to that.9

There is an issue with respect to10

trash.  We didn't know until today, but they11

have told us that the way they are going to be12

dealing with the trash, they're going to13

maintain it in the building, which we knew,14

but it's going to be in an elevator.15

CHAIRPERSON GRIFFIS:  Okay.  So16

there are some concerns of operation.17

MR. GRIFFIN:  And then finally18

ingress and egress from the rear.19

CHAIRPERSON GRIFFIS:  How is that20

different than what's currently happening?21

MR. GRIFFIN:  Because the wall22
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will go all the way back to the alley.1

CHAIRPERSON GRIFFIS:  Okay.2

MR. GRIFFIN:  Almost completely3

back to the alley.4

CHAIRPERSON GRIFFIS:  Good enough.5

Questions?  Any other follow-up?  Party6

status?  Is there any opposition to the7

granting of party status?  Not hearing any8

opposition from the Board, I think we can move9

ahead.  I would like to amend this then.  We10

might just make note that we have -- well, I11

don't know how to do it.  There it is.12

Do you have any difficulty in13

maintaining an opposition, the party, or do14

you want to reclassify that?15

MR. GRIFFIN:  I --16

CHAIRPERSON GRIFFIS:  You said17

you're kind of in between.18

MR. GRIFFIN:  I think we'll be a19

proponent subject to the conditions that we're20

referencing.21

CHAIRPERSON GRIFFIS:  All right.22
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MR. GRIFFIN:  We're not opposed to1

the --2

CHAIRPERSON GRIFFIS:  I think3

that's more valuable for our record, that it's4

a proponent with issues.5

MR. GRIFFIN:  Right.  We won't6

quabble with that.  That's good.7

CHAIRPERSON GRIFFIS:  Okay.8

MR. GRIFFIN:  All right?9

CHAIRPERSON GRIFFIS:  I have to10

have some fun.  Then there it is.  We'll call11

you up at the appropriate time.  We appreciate12

that.13

MR. GRIFFIN:  Thank you.14

CHAIRPERSON GRIFFIS:  I don't have15

any other preliminary matters in this case.16

Let's proceed.17

MS. GIORDANO:  Okay.  Should we go18

ahead and proceed then with the architectural19

presentation?20

CHAIRPERSON GRIFFIS:  Absolutely.21

MR. COLBERT:  Good afternoon.  My22
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name is Eric Colbert.  I am the architect for1

the project.  Mr. Chairman and Members of the2

Board, first of all, I would just like to say3

thank you very much to the neighbors for4

expressing a willingness to, you know, be5

reasonable with us.  I appreciate that knowing6

that it always doesn't work like that.7

Also, we did receive unanimous8

approval from the Historic Preservation Review9

Board and the Advisory Neighborhood10

Commission, which I believe you got a letter.11

Also, there are a couple of articles that we12

put in our materials that you may have looked13

at that give a very good description of the14

evolution of this project.15

And we were caught in a very16

difficult position for my client because when17

he bought this property, the zoning was R-5-E18

with a 6.0 FAR and a 90 foot height limit.19

And based on that he hired me several years20

ago to design a new condominium building for21

the site and we did that and we were probably22



275

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

about two weeks away from actually getting the1

permit.2

We had gone and answered3

everybody's questions and then this occurrence4

happened where there was a landmark5

application put on it, and we were notified of6

that.  At that point, we only had about two7

weeks to get our documents together before the8

hearing and we worked carefully with Steve9

Callcott who is here and he helped us.10

We went through some iterations of11

different profiles of how the building would12

be -- the addition will be structured, but the13

point being that we -- instead of trying to14

resist it or do a Mayor's Agent hearing or15

whatever, my client wanted us to try to work16

with the system and come up with something17

that was an economic game plan that wouldn't18

completely be a devastating experience for19

them.20

The first things I have on the21

easel here are the existing conditions.  This22
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is our building in the middle here, the1

Braxton Hotel.  Joe will tell you more about2

it, but this has had kind of a sordid past and3

Joe bought it.  He has maintained it in4

operation knowing that it was going to take at5

least a couple of years to design the building6

and get building permits.7

And even though he has fixed it8

up, you know, done a lot of cosmetic9

improvements, this building can only be fixed10

up so much because the guest rooms are tiny11

and so it's never -- in the current condition12

it can never really be any kind of reasonable,13

you know, hotel or inn or guest house or14

whatever because it's just -- it's so15

undersized.16

It was really kind of originally17

built as kind of a tenement house.  Even18

though the front of it looks reasonable and19

can be restored, the majority of the building,20

it's very long in a deep site.  Let me bring21

some exhibits that show that better.22
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I would also like to point out1

here, as you can see our building is nestled2

between a large, fairly modern hotel on one3

side and then a big apartment on the other4

side.  And as you go around the block on the5

15th Street and then the next street south, it6

is mostly high density buildings that exist.7

This is an important exhibit8

because it shows our block.  This is the9

existing building and the addition we're10

proposing only increases the floor plate by11

the amount that is shaded in dark here.  I12

just -- this is a new exhibit and you have13

copies of it now.14

Because of the historic issues,15

normally when you're adding on to an existing16

building, pushing it as far back as possible17

is a mandate of the Historic Preservation18

Review Board so that, you know, the addition19

can sit nicely with the existing building.20

And this is a rendering that shows21

what the addition will look like from an22
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angle, and this is actually a shot that is1

taken from across the street on Rhode Island2

Avenue on the north side of the street and you3

can see that the addition has limited4

visibility.  This rendering shows the existing5

building.  Again, we're across the street and6

you only see a very small portion of the7

addition from across the street with what8

we're proposing.9

I wanted to point out a few issues10

having to do with our neighbor.  The person11

that was here that has been granted party12

status occupies this row house directly to the13

west of us, and this little diagram on the top14

here shows the "matter-of-right" project that15

we had designed.16

And the reason that I made this17

exhibit is that you can see that when we18

demolish the existing building and build a new19

construction, in order to satisfy the parking20

requirements to do a matter-of-right building,21

it's pretty much -- it's necessary to have a22



279

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

parking structure that would be underneath the1

entire lot.  This is just a very narrow site.2

And in doing that, we also have a wall that3

would directly abut the existing row house.4

And, as you can see, the row house5

occupies the front portion of the lot, but we6

would have to underpin their wall in the old7

matter-of-right scheme.  And the beauty of8

what we're doing now is that this is the9

footprint of the existing building and in10

addition to the addition being in the back11

where this gray shaded area is, the rest of it12

is sitting on top of the existing footprint.13

And the reason that is important14

in terms of our neighbor, neighbors on both15

sides actually, is that in order to support16

the addition that is going on above the17

existing building, we will have steel columns18

that will be inserted down through the19

existing building and the foundations will be20

hand-excavated so that there will be a minimum21

of any kind of potential disruptions of the22
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adjacent building.1

So it's a completely different2

construction scenario than if we were doing it3

in relationship to the adjacent buildings than4

if we were doing a new matter-of-right5

building.6

In terms of the alley system, it7

is relatively narrow as it goes out to Rhode8

Island Avenue, but the alley does get a little9

wider in the back and I have been working with10

Joe Kisha for probably about 15 to 20 years11

now.  We did one of our first major projects12

with him called Washington View, and so I know13

his company and I know that they are going to14

be respectful of the neighbors.15

And, also, I mean, he can speak to16

that more than I would, but it wouldn't be17

really possible.  I mean, you know, there18

could be some kind of temporary blocking of19

the back here, but --20

CHAIRPERSON GRIFFIS:  Okay.21

MR. COLBERT:  I know that the --22



281

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON GRIFFIS:  That's going1

-- that's means and methods.2

MR. COLBERT:  Oh.3

CHAIRPERSON GRIFFIS:  I don't know4

if we're going to get into that or not.  I5

think we're pretty clear on the massing and6

all that.  What I'm not clear on is why.7

We're here not to do design review, although8

we could get into that, but noting that I9

believe HPRB will pick that up again and deal10

with the window types and materials and all11

that.  So we'll hold back our opinions.12

What we need to know is why is13

this unique and what is the practical14

difficulty and why is it happening.  This is15

huge lot occupancy.  To say that, well, we16

just need to put it in back to keep it and no17

underpinning doesn't do anything for me in18

terms of what I need to review this for in19

terms of the variances.  And then we need to20

get quickly into use variance.21

MS. GIORDANO:  Okay.22



282

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON GRIFFIS:  Because, of1

course, it's a high threshold, as you well2

know.3

MS. GIORDANO:  Right.4

CHAIRPERSON GRIFFIS:  It's one of5

the highest that we're going to be talking6

about.  There are different elements that are7

going to be used.  That may tie into, if I8

understood your written submissions, some of9

the architectural elements that we need to10

look at.11

But first, before I let you12

continue, there is a comment several times,13

but one in particular on page 3 of the written14

submission, that says that the 86 rooms15

permitted, and it goes into the density would16

be reduced.  However, you're providing more17

units and you're adding onto the building.  So18

I wasn't sure what you were trying to say.  Is19

the density being reduced?20

MS. GIORDANO:  Can we let Mr.21

Gross address that?22
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CHAIRPERSON GRIFFIS:  Okay.  All1

right.  We'll hold that then.2

MS. GIORDANO:  Oh, we can do it3

now.4

CHAIRPERSON GRIFFIS:  Oh, okay.5

Good.6

MR. GROSS:  In summary, Mr.7

Chairman, Nathan W. Gross, I believe it's just8

that the room sizes are being greatly enlarged9

because of what Mr. Colbert was saying about10

the rooms being obsolete and very small now.11

I don't know if that answers --12

MS. GIORDANO:  But there is a13

minor increase, I think it's 7 percent, in14

number of rooms and, of course, there is15

additional square footage being added, so that16

may have been an overstatement.17

CHAIRPERSON GRIFFIS:  Okay.  I18

guess then what we're doing, you know, the19

importance obviously today is let's connect20

all those dots.21

MS. GIORDANO:  Mr. Colbert, if you22
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could address the area variances, the court1

issue, the lot occupancy.2

MR. COLBERT:  One thing that I3

wanted to mention has to do with I referred to4

this building as a tenement, and what I meant5

by that was there are some places in6

Washington where you see these groups of7

buildings where they weren't constructed under8

current zoning.9

So there was very little space10

between the side yard of the building and the11

adjacent property line.  And even though we12

have these existing buildings where they are13

located, these people are permitted to build14

up to the property line.15

It would not be feasible for us to16

have windows in a condominium that would look17

out onto the side yard because, essentially,18

we would have to -- they would have to be what19

we're calling at-risk windows, which is20

something that you can do with a hotel room.21

However, it's not legal to have a dwelling22
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unit that has a potential of a window being1

blocked.2

And, plus, even if it were3

permissible code-wise, it's not a marketable4

product and that's why when we had the old5

building, you know, most of the windows were6

either facing north to 13th Street or we had a7

single loading condition in the back where it8

kind of curved around in order to satisfy the9

zoning requirements.  However, we don't have10

that luxury here.11

The Historic Preservation Review12

Board has requested that the addition on top13

of the existing building be in alignment with14

the existing walls, which are nonconforming,15

so that creates the side yard relief that we16

need.17

And, again, we're not going to be18

able to achieve the full FAR, but by pushing19

it back in order to satisfy, you know, reduce20

the visibility of the addition, it does21

increase our lot occupancy, so that is another22
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area where we're asking for relief.  The1

permitted lot occupancy in the R-5-E Zone is2

75 percent.  We're asking to have it increased3

to 82, a little over 82 percent.4

We do not have a rear yard and5

that is for basically the same reason that we6

just talked about, in order to try to push the7

mass back to the alley as much as possible.8

And the thing is, in order to do9

that we are going to have an internal trash10

room, which I think for the neighbors would be11

much more highly desirable than the current12

condition where we have dumpsters sitting13

outside that rats can easily get into, things14

like that.  It will be refrigerated.  So the15

trash will be contained until the truck is16

there and that will be immediately taken into17

the truck.  It will not sit outside.18

We do not have a need for a19

parking exception because there is no parking20

provided now and since we're only marginally21

increasing the amount of rooms, we do not have22
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a parking requirement, and the same would be1

true with the loading.  So that is kind of an2

outline of where we were from, you know,3

asking for the zoning issues.4

CHAIRPERSON GRIFFIS:  My5

understanding is this is unique because it was6

designated and the practical difficulty is7

because of the design review of the Historic8

Preservation Board, it won't allow you to put9

an addition on top without somehow coming in10

contravention with the lot occupancy, the rear11

yard requirements of the Zoning Regulations.12

Is that correct?13

MR. COLBERT:  That's correct.14

MS. GIORDANO:  I think Mr. Gross15

can probably give a more complete picture of16

the rationale for the variances.  Mr. Colbert17

was speaking primarily to the court variance18

and the side yard, I'm sorry, the rear yard19

issue.  Also, Mr. Kisha is going to talk a20

little bit about the economic issues that were21

generated by the designation application.22
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I think, clearly, to -- also, the1

uniqueness of the property has to do with the2

original configuration and age of the3

building, as opposed to just the historic4

designation.  So I think probably, at this5

point, if we could move into Mr. Kisha and Mr.6

Rigelski's testimony, and then I think Mr.7

Gross can bring it all together for you.8

CHAIRPERSON GRIFFIS:  Excellent.9

MR. KISHA:  Thank you.  Thank you,10

Mr. Chair and the Board, for hearing our case11

today without having any lunch.  Appreciate12

that very much.  I am Joe Kisha.  I am the13

managing partner of the Braxton Condominium,14

LLC.15

We bought this after careful16

research, that it was not within the historic17

neighborhood, that it was in the process of18

being designated historic and because it was19

zoned so that we could tear the building down20

and put up a 90 foot structure in an existing21

R-5-E matter-of-right area that would include22
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underground parking.1

About two weeks before we got the2

permit, we found out about the historic3

designation and that eliminates the ability4

for us to demolish the existing building,5

which eliminates -- because we have to6

maintain so much of the existing building, we7

can't put the underground parking in.8

Without parking in that9

neighborhood, it is not marketable to sell10

condominiums or to rent apartments at the11

prices that this project is costing.  There is12

just -- that's not where the market is.  Also,13

I think it would be a community mistake to14

dump 50 cars on the street in that15

neighborhood.16

We have had lots of meetings with17

the neighborhood before that.  They have no18

opposition to the hotel.  So what we have done19

is the only thing that is viable.  Given the20

fact that we now have to start this three year21

process all over again, we would have been22
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halfway.  We would have gotten our permits in1

March.  We would have been under construction.2

You know, we would have been selling units.3

And so now what we have got to do4

is start by having these hearings with you and5

do drawings, get permits.  So we have spent,6

approximately, $2.5 million to date that is7

almost all throwaway.  We now have to spend8

another three years, spend another $2.59

million to get the project permitted under the10

scenario that you see before you today.11

That causes the feasibility for12

selling units or renting units to not be13

viable any longer.  What units are selling for14

in that neighborhood is in the $500 to $600 a15

square foot range.  With these additional16

costs, our costs of development have gone from17

a pre-development, an acquisition or a pre-18

development cost of over $5 million.  It was19

originally $2.5 million.20

So when you look at the cost that21

we are now going to incur for acquisition and22
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pre-development and the redevelopment as a1

historic site, we have gone from a number that2

was about $110 a square foot to now $218 a3

square foot just to develop the space.  That4

eliminates the possibility of apartment,5

because those apartments would have to rent6

for about $6,000 a month.  They would have no7

parking.  People in that ultra-high bracket8

demand parking.9

Also, the apartments in the area10

that have been built by other developers on P11

Street across from Whole Foods and adjacent to12

us have parking available.  Those units rent13

for $1,115 a month plus they charge for14

parking.  They rent for $2,000 to $3,000 a15

month.  We would be at $6,000 a month.  You16

just couldn't get the financing.  It's not --17

it's feasibly viable.18

Also, when you convert this now to19

a condo scenario, you take these same costs20

and you're now starting off with a cost of21

about $8.9 million.  You have got condo sales22
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of $830 a square foot.  The market in that1

neighborhood is $500 to $600 a square foot and2

we would still have no parking.3

So we have gone from a scenario of4

$110 a square foot to develop this site, which5

included parking, included views of rooms, you6

know, with light and things that are in a7

modern building, to the scenario that we have8

now.  The only thing that can generate that9

kind of revenue is the hotel and we have the10

ability to put housing on top of it until it11

was designated historic.12

And what we're just asking is that13

that be used as an inn instead of apartments14

or condos because that mixed use scenario15

also, we have been told by our marketing16

people, will not work because this is a17

limited use hotel.  There is no liquor18

license.  There is no restaurant, but there is19

a demand for this in the neighborhood.20

So, let's see, I don't want to21

belabor this.  You have got my written22
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comments.  The room sizes are, approximately,1

150 square feet.  It's extraordinarily small2

and they are obsolete.3

The property currently operates as4

a negative.  We have been funding those5

negatives for three years.  We'll have to6

continue to fund them as we go forward.  Our7

loan commitment was all based on condominiums.8

It is now -- an extension to our loan is9

conditioned upon your decision, which will10

have a dramatic impact on the investors into11

my company and also the redevelopment of the12

site.13

Some of these rooms are 150 square14

feet.  That includes the bathroom and the15

closet and those are twins.  The reason we16

have asked for the extra rooms is because the17

cost of operations between 60 and 90 rooms is18

the same and we need that revenue in order to19

support the debt service in order to get the20

loan in order to do the historic renovation.21

And a hotel doesn't require22
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parking like the other, like the condominium1

did.  We currently are only getting a request2

for about eight parking spaces and we have3

three locations, which we have provided you4

copies of letters that we use for parking in5

the area.6

I think that pretty much sums up7

the high points.  The only other thing that I8

would like to tell you is that original owner9

equity required by the lender was $1,500,000.10

That number has now been changed by our lender11

to $7,500,000.  We are going to have to bring12

in an investor partner.13

Originally, this project would14

have been done.  The return on investment15

would have been paid next year.  We would have16

been out of the deal.  My personal guarantee17

would have been released next year.  Now,18

under this scenario, at best, if everything19

goes well it will be a 10 year hold scenario20

with a 10 year personal guarantee on a much21

higher loan and a much lower return on22
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investment.1

Our only goal here is to try to2

not -- well, it's an economic catastrophe to3

my company.4

MS. GIORDANO:  To save the5

process.6

MR. KISHA:  The investors, we7

would probably lose all the money we have8

invested to date and the property would have9

to sit there, and I don't know if you would10

ever be seeing us before you again.11

So that is the scenario.  Our bank12

is working with us, you know, on a month-to-13

month.  I get an invoice every month saying14

the full amount is due, waiting for your15

decision.16

We have worked very closely with17

our neighbors.  The adjacent hotel is owned by18

a syndicate and so they were not able to get19

their board to give us a letter of support20

even though they don't have any complaints21

with us, and I can't think of anything more.22
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MS. GIORDANO:  Could you address1

the points made by Mr. Griffin and your2

agreement to provide those assurances?3

MR. KISHA:  Yes.  Everything that4

Mr. Griffin submitted to you that talks about5

hindering their access, removing construction6

debris, covering up their skylight, putting --7

protecting their fencing and replacing their8

fencing, I am willing to sign the document he9

submitted to you today.  He said that -- I10

will officially go on the record saying that11

I agree to everything that they have requested12

of us.13

In addition, I have identified14

Steve Rigelski, another person, and Ms.15

Aronson will have access to us 24/7 if there's16

any problems.  We have also agreed to clean17

the front and rear to the west all the way to18

the alley.  We know what the laws are as far19

as starting construction.  We live by those,20

so I think that we have come to an agreement.21

We have worked together for three22
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years.  When I took over the hotel, the1

neighbor, the previous owner, disconnected her2

cable service.3

CHAIRPERSON GRIFFIS:  Okay.  This4

is a lot of information.5

MS. GIORDANO:  Okay.6

CHAIRPERSON GRIFFIS:  We don't7

have anything in in terms of an agreement, at8

this point, but I'm sure one is forthcoming9

unless you think that we actually do, in which10

we will dig a little bit further into this11

pile, but I have read everything in it.12

MS. GIORDANO:  No.13

CHAIRPERSON GRIFFIS:  No one seems14

to have it.  If there is an agreement that15

needs to be signed between the two of you, I16

think that is something that we will applaud17

and that is your business.  Whether it has to18

do with us, we would need to know that,19

obviously, as we go forward here.  I will let20

you think about that as we move forward.21

MS. GIORDANO:  Right.  Our22
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agreement was that we would state on the1

record that we were agreeable to those,2

because I think that --3

CHAIRPERSON GRIFFIS:  Excellent.4

MS. GIORDANO:  -- makes them feel5

more comfortable and that was the purpose of6

that testimony.7

CHAIRPERSON GRIFFIS:  Great.8

MS. GIORDANO:  And if we can go to9

Mr. Rigelski, and I think he just wants to10

fill out a few points and then that concludes11

the owner/developer portion and we'll go to12

Mr. Gross.13

CHAIRPERSON GRIFFIS:  Excellent.14

Let me ask though just from the developer's15

perspective, there was an indication from the16

architect that you didn't want to go up17

against historic ruling or try and deal within18

the Historic Preservation's review.  Is that19

correct?20

MR. KISHA:  No, that's not exactly21

correct.  We met with them.  We consulted our22
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entire team.  We met with the neighborhood,1

which was primarily in opposition to the2

historic, but the -- when you look at the3

overall scenario, the chances of -- the4

appropriateness of it being designated5

historic was wrong, you know, to fight that6

even if we had wanted.7

It just -- as a resident of the8

District for 20 years, I have been involved in9

the Striver's Row Historic Designation10

Committee.  I was on that.11

CHAIRPERSON GRIFFIS:  Right.12

MR. KISHA:  And in other13

committees and, plus, the cost --14

CHAIRPERSON GRIFFIS:  Understand.15

MR. KISHA:  -- of defending that16

case would have been the same and you would17

have been two years and we would have lost all18

of our lenders, because we have no development19

rights.20

CHAIRPERSON GRIFFIS:  Right.21

MR. KISHA:  And I think that22
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Historic Preservation's work with this was as1

well as they possibly can to make something2

that at least in 10 years, we could hopefully3

get our money back.4

CHAIRPERSON GRIFFIS:  Right.5

MR. KISHA:  See, the building is6

very narrow and I don't know that Eric7

explained to you.  I mean, if you tried to put8

apartments in this building that's only 459

foot wide, and you take 7 feet out for10

hallways and walls --11

CHAIRPERSON GRIFFIS:  No, we got12

that.  Not to worry.13

MR. KISHA:  Okay.  You got it.14

Okay.15

MS. GIORDANO:  Right.  And if I16

could just kind of weigh in there.  The number17

of designation applications that are18

successfully opposed is very, very small.19

CHAIRPERSON GRIFFIS:  Right.  It's20

an interesting piece.  I mean, just step back21

a little bit in terms of process and overall,22
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not making comments specifically on the1

application that is before us, except for that2

of the stage it sets.3

What we have fundamentally before4

us is that, look, Historic Preservation5

decided to designate this building, which I6

don't have any opinion on or not.  Actually,7

I think it's a very attractive building.  It's8

great that you're going to keep it.9

However, at that point then, all10

of a sudden we have the basis of a use11

variance, lot occupancy variance, this12

increase of massing.  So one would step back13

and say who is it to hold the burden on the14

historic designation?  Is it the city and the15

community as a whole?  Are our hands tied?16

Are we actually just kind of going17

through pro formas here, because we have no18

way of doing anything else except laying down,19

because Historic Preservation decided to do20

something and that's of which you're basing21

this strong argument on?  I'm not making any22
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opinions or directions of where we're going1

here.2

It's just it sets up an3

interesting stage which is not directly what4

most applications -- this is not new for us,5

but it's unique in terms of the basis of which6

the practical difficulty and uniqueness is7

set.  So that's what I'm trying to factor into8

all of this.  Anyway --9

MS. GIORDANO:  Right.  And if I10

could just add --11

CHAIRPERSON GRIFFIS:  I will call12

that my lunch break.13

MS. GIORDANO:  I mean, the timing14

of the designation --15

CHAIRPERSON GRIFFIS:  Now we can16

get ready.17

MS. GIORDANO:  -- here is fairly18

unique.19

CHAIRPERSON GRIFFIS:  Yes.20

MS. GIORDANO:  This is not just a21

typical designation where --22
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CHAIRPERSON GRIFFIS:  I totally1

understand that.2

MS. GIORDANO:  -- a property owner3

bought a property.4

CHAIRPERSON GRIFFIS:  Right.5

MS. GIORDANO:  With the6

designation already.7

CHAIRPERSON GRIFFIS:  Right.8

MS. GIORDANO:  It was the timing9

of it.10

CHAIRPERSON GRIFFIS:  But that's11

not lost on me.12

MS. GIORDANO:  Okay.13

CHAIRPERSON GRIFFIS:  And I know14

it's not on the Board.  I mean, we read that.15

MS. GIORDANO:  Right.16

CHAIRPERSON GRIFFIS:  And we read17

the chronology of it.18

MS. GIORDANO:  And it's the19

building itself.20

CHAIRPERSON GRIFFIS:  Right.21

MS. GIORDANO:  And its, you know,22
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potential for adaptation to other uses.1

CHAIRPERSON GRIFFIS:  Right.  No,2

I'm with you on all the details.  It's a3

strange confluence of all of them together.4

All right.  Let's move ahead then.  What else5

do we need to know?6

MS. GIORDANO:  That's what makes7

it unique.8

CHAIRPERSON GRIFFIS:  I'm not9

fighting you there, the rest of the -- okay.10

I mean, it sets up -- I don't need to11

continue.  Let's go.12

MR. KISHA:  It's odd.13

MR. RIGELSKI:  And adding to that,14

it's a four story building in a block that is15

zoned for 90 foot buildings.  But having said16

that, I'm Steve Rigelski.  I am the project17

manager for both the hotel renovation and I18

was the project manager for the condominium19

that was planned.20

My address, which you asked for,21

was 3040 Stanton Road, S.E., Suite 101,22
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Washington, D.C. 20020.  My home address is1

17851 Krupner Road, Brandywine, Maryland,2

which is in Prince Georges County.  And if you3

have the opportunity to talk to those people4

out there, please, try and convince them that5

25 acre minimum lot sizes is kind of weird in6

a metropolitan area.7

CHAIRPERSON GRIFFIS:  They call me8

all the time for my opinion.9

MR. RIGELSKI:  I'm sure they do.10

CHAIRPERSON GRIFFIS:  Okay.  What11

have you got to tell us?12

MR. RIGELSKI:  Since my wife is13

not here to poke me when I wander, I'm going14

to try reading.15

CHAIRPERSON GRIFFIS:  Excellent.16

MR. RIGELSKI:  When we originally17

looked at Braxton Hotel in April of 2003 prior18

to purchasing it, it was apparent to us that19

even as a budget hotel, both the structure and20

the management needed improvement just to meet21

our minimum acceptable thresholds.22
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In addition, the neighborhood had1

not been pleased with some of the management2

practices and building conditions allowed by3

the previous owner.  Immediately upon our4

acquisition in December of 2003, we moved to5

clean up the exterior of the building,6

generally improved the building's interior and7

seek higher caliber guests.8

We worked with our neighbors to9

address their concerns and made every attempt10

to convert the Braxton Hotel into a good11

neighbor.  While working with our neighbors,12

we also kept them apprised of our development13

plans.  Everyone seemed pleased that the14

building was to be razed and replaced with a15

modern condominium.16

When we learned of the application17

for historic landmark designation in March of18

this year, we made our neighbors aware of the19

impact of such a designation on our20

development plans.  Although some neighbors21

were in favor of fighting the application, we22
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informed them that we were adopting a strategy1

of compromise.2

We explained that our new3

development concept supported by the Office of4

Historic Preservation staff and the HPRB would5

preserve and enhance the existing structure6

and have minimal impact on the neighborhood.7

We met with the Community8

Development Committee of ANC-2F and they9

unanimously recommended supporting our plan at10

their August 23rd meeting.  Subsequently, the11

full ANC unanimously voted to endorse our plan12

at their September 3rd meeting.  Their letter13

of support is part of the record in this case.14

We also attended the September15

meeting of the Rhode Island West Association16

to inform them of our plans and answered their17

questions.  While the association took no18

formal actions, since it was just an19

informational discussion, no one expressed20

opposition to the development.21

Mr. Kisha explained to you about22
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the Helix Hotel, our neighbor to the east, and1

you are already aware of Ms. Aronson, our2

neighbor to the west.  To further demonstrate3

the large base of support that we have been4

able to secure in our plan, I would direct you5

to the two newspaper articles that are part of6

the record.7

Both articles appeared in8

publications of The Current.  I am fully aware9

that the development community often does not10

receive favorable press.  It was refreshing to11

see these articles and, as one of the12

reporters told me, having the kind of13

community support that the Braxton has is14

news.15

Further and finally, that support16

also came from the Office of Planning and the17

Historic Preservation Office.  While my18

initial reaction to the handling of the raze19

permit application was less than favorable,20

working with the staff since that historic21

designation was approved, defined a design22
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solution that both respected the historic1

significance of the building and was2

economically viable, has been truly an effort3

in a spirit of compromise that I have rarely4

seen between a public and private endeavor.5

I commend the efforts of the staff6

and I appreciate their support.  In7

conclusion, I believe that we have achieved a8

broad and nearly unanimous level of support9

for our project.  I thank you for your10

attention to my comments and your11

consideration of our application.12

CHAIRPERSON GRIFFIS:  Excellent.13

Thank you very much.14

MR. GROSS:  Good afternoon, Mr.15

Chairman and Members of the Board.  I am16

Nathan W. Gross, a city planner at the Law17

Firm of Arnold and Porter.  I will summarize18

our addressing of the three tests for the19

variances.20

Test number one, the property must21

be unique and exceptional, we have several22
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factors there.  First, the building was1

constructed in 1912 prior to the establishment2

of Zoning Regulations in the District of3

Columbia, and it's a nonconforming structure4

under the Zoning Regulations.5

And, as our statement points out6

and Mr. Colbert also, some of these7

nonconformities, especially the nonconforming8

side yards, in effect created nonconforming9

courts when the zero side yards, which are10

allowed as a right, were created in the11

addition.12

Second, the property is a13

nonconforming use because of its long history14

as a transient use in a residential zone.15

Third and most important, the regulatory16

history and zoning and historic preservation17

affecting this property is also exceptional.18

The Zoning Regulations were19

amended in 1989 in Zoning Commission Order No.20

614, transient accommodations, to require a21

minimum stay of 30 days in a rooming house.22
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Accordingly, at that point, the Braxton became1

a nonconforming use.  Prior to that time, as2

the Board is aware, a rooming house was not3

subject to a minimum stay limitation and bed4

and breakfasts and small tourist homes and the5

like operating with rooming house Certificates6

of Occupancy.7

Then as to historic preservation,8

in April of 2006 the property was designated9

as a historic landmark.  The landmark10

designation and subsequent exterior design11

reviews required preservation of most of the12

existing building and the need to comply with13

mandates regarding exterior design and14

historic character.15

All of these constraints make16

compliance with area requirements and17

conversion or enlargement to a matter-of-right18

use, such as apartment house, virtually19

impossible on a financially viable basis.20

Point two here addresses the21

question of the use variance, which includes22
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undue hardship as a test, and I believe Mr.1

Kisha has described the economic hardship that2

goes along with the physical constraints of3

the property.  And I guess I would say that4

the economic hardship described is pretty5

severe, and we hope the Board will take that6

into consideration.7

Finally, tests two and three for8

the variances in general.  The variances will9

not cause substantial detriment to the public10

good and will not impair the intent, purpose11

and integrity of the Zone Plan.  The scale of12

the building will be fully within the scale13

and urban design context of neighboring14

buildings, which are predominantly 90 foot15

apartment buildings.16

There will be no adverse light,17

air or privacy effects imposed on neighboring18

buildings.  I would modify that to a degree19

based on things I just learned this morning20

from the neighbor.21

The skylight, which I believe is22
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readily addressable, in terms of the scale of1

the adjacent townhouse, of course it's already2

substantially in shadow being -- facing north3

and surrounded by 90 foot apartment houses.4

So there may be some, certainly some effects5

on that neighbor, but we are in the R-5-E Zone6

where 90 feet and 6 FAR is allowed as a7

matter-of-right.8

Although the addition occupies the9

normal rear yard setback, there is a 15 foot10

alley at the rear which creates spacing.  The11

proposed project is unlikely to create any12

adverse parking or traffic effects because a13

small inn on the periphery of downtown will14

primarily serve guests who arrive by air,15

train or inner city bus and who will primarily16

use taxis, pedestrian mode and public transit17

while in Washington.  For those guests who do18

arrive by car, the owner has arranged reserved19

off-street parking in the vicinity.20

The Braxton is a longstanding,21

lawfully established transient use that is22
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well-accepted by neighbors.  The expansion1

proposed will only continue a pattern of quiet2

occupancy within a high density apartment3

house district.  The Historic Preservation4

Review Board granted concept design approval5

on April 27, 2006, thereby indicating that the6

restoration and addition are complimentary to7

the historic character of the building and the8

immediate vicinity.9

Based on the foregoing facts, the10

applicant believes that the application11

complies with the three tests for approval of12

the variances.  That concludes my statement.13

CHAIRPERSON GRIFFIS:  Excellent.14

Thank you.15

MS. GIORDANO:  Ms. Eig will just16

conclude with a few remarks about the historic17

character of the project.18

MS. EIG:  Good afternoon.  I am19

Emily Eig, architectural historian.  I was20

brought into this project upon the owners21

learning that a landmark application had been22
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filed.  The building, as you know, was built1

in 1912, 1913 by Hunter and Bell who were2

prominent early apartment building designers,3

and it was designed for John Warren who was --4

he and his brother were the developers of many5

apartment buildings at that time.6

Apartment buildings in Washington7

were fairly new.  While starting in the 1880s,8

they really didn't take off until the 1920s.9

It was still a period of the development of10

the building type, and I think also exploring11

what was possible, who could live there, the12

kind of things, were they luxury, were they13

for middle class, things like that.14

The building is unusual in that it15

is a very narrow lot and it had originally 2016

apartment units of four to six rooms each,17

though it's hard to sort of imagine how they18

were fit in, because it's -- today there are19

86 rooms and, as you can see from the20

photographs, they are very small.21

In fact, I must say personally22
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that I thought they were exaggerating how1

narrow these rooms were until I actually went2

to see them and I could almost touch both3

walls.  It was clearly -- it's not intended in4

its current configuration design to be a hotel5

that most people would be attracted to because6

of the size of the rooms and its condition.7

However, it has served in that8

capacity for more than 60 years because it9

followed World War II that the apartments were10

removed and the rooming house arrangement was11

put into place.  It has an interesting12

preservation history and I think that might13

help with this unique situation here, is that14

it was one of the apartment buildings15

identified in the 1980s Apartment Building16

Survey that covered from 1880 through 1945.17

There were over 3,000 apartment18

buildings identified at that time, and it was19

identified as a mansion-type apartment20

building in the National Register Multiple21

Property Document that was submitted to the22
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National Register that put forward the sort of1

historic context of apartment buildings.  It2

doesn't designate them, but it puts them into3

a context.4

It is across the or nearby, I5

should say, the greater 14th Street Historic6

District.  It was not included in that area7

nor were the buildings across the street that8

were subsequently put forward by the Historic9

Preservation Review Board itself as a10

landmark, a group of seven buildings, two11

apartment buildings and five row houses that12

HPRB put forward as the 1400 block of Rhode13

Island Avenue.14

These were, as I said, not areas15

of or parts of the area that were included in16

the Greater 14th Street Historic District, but17

right outside of it.  There had been no18

designations submitted until the spring of19

2006, right before the hearing took place.  It20

was like in late March.  The hearing took21

place on April 27th.22
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I think it's important to note1

that the owner was, I believe, aware of the2

previous designations that had taken place,3

its proximity to the Historic District, but4

its exclusion from the Historic District and5

I think it was very much a surprise, as they6

have stated, but it makes sense that it was a7

surprise that it was designated because there8

were many opportunities to have designated it9

prior to this.10

The fact that it had not been11

included was important.  However, it became12

evident at the hearing that the Review Board13

had -- back when they did the designation of14

1400 Rhode Island Avenue, it was stated that15

the board intended that the rest of that block16

should be, both sides of it should be,17

incorporated into their Landmark Historic18

District, but there had been no action on that19

and it was something that unless you had been20

at the hearing you would not necessarily know21

that fact.22
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When the Review Board did1

designate the building in 2006, they also2

stated at that time that the Board should --3

the staff should proceed to seek the4

designation for the rest of the historic5

buildings that are on either side of the 14006

block, that that was something that they7

wanted to have done.8

So this was almost, if I could9

quote from the actual staff report, the staff10

recommendation, that essentially they wanted11

this building designated as a landmark, but12

that it would not be forwarded to the National13

Register until such time as the Historic14

District was expanded.15

So it was almost like a16

placeholder because this building, it's a very17

nice apartment building, but much more18

appropriately I think everyone -- in my19

opinion, as a contributing building to the20

Historic District.21

However, that was not -- it's not22
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as easy to do a Historic District expansion as1

it is to do a landmark, I think you are2

probably aware of that, so that it was -- it's3

not that it doesn't merit landmark status, but4

the goal was that more buildings would be5

designated, in fact, on that block as part of6

the expansion.7

This obviously did put the owners8

in a very difficult position, because they had9

not been aware of what their future would10

hold, and the Historic Preservation Review11

Board staff, Steve Callcott, who is here was12

the staff person, was very helpful to everyone13

when we sat down to talk about this, but it14

became -- it was very clear that there was15

full intention to designate this building,16

that it wasn't something that just came out of17

the woodwork.18

It was part of something that had19

been planned for many years and perhaps hadn't20

been fulfilled in a way that was intended, but21

that the Review Board and the staff itself22
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supported the idea of preserving this building1

and that its designation would come forward.2

I think knowing that helped make the idea of3

compromise more palatable and that there4

really was -- it was not going to be a useful5

exercise to try to oppose something that6

people would support.7

So then trying to deal with this8

though became a much more difficult situation9

because of its unusual form, because of its10

size, the way it was set back from the11

property lines with these small areas of open12

space that could not be reconfigured.  And if13

you look at the building itself, the cross14

form that the building has makes it very15

difficult to come any more forward and fill in16

the side lot.17

So by pushing it back, that was18

the way that you could achieve.  While19

something wouldn't be visible from above the20

building, on the sides if you filled too far21

forward, it was going to be very obvious and22
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there were some natural places that you could,1

in fact, expand the width of the building,2

which were to the back.3

That put, obviously, more pressure4

on the ability to reuse the building, so that5

its form, its setting and siting on the lot6

also were really restricting what was possible7

here and what the Review Board would find8

acceptable as an addition to the building and,9

therefore, going into what was going to be a10

practical use of it.  So thank you.11

CHAIRPERSON GRIFFIS:  Thank you.12

You're saying what the Historic Review Board13

would find practically useful.14

MS. EIG:  What they were going to,15

right, yes.16

CHAIRPERSON GRIFFIS:  Right.17

MS. EIG:  I think.18

CHAIRPERSON GRIFFIS:  Okay.19

MS. GIORDANO:  That concludes our20

presentation and we're happy to address21

questions at this time.22
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CHAIRPERSON GRIFFIS:  Excellent.1

Any questions?2

VICE CHAIR MILLER:  I am still3

learning about the HPRB, so my question is who4

filed the application, the landmark5

application?  Did that come out of the HPRB6

office?7

MS. EIG:  No.8

VICE CHAIR MILLER:  Or did that9

come from outside?10

MS. EIG:  This application was11

filed by the D.C. Preservation League, but I12

should say that they did not inform the owner13

that they were doing that.  In fact, I believe14

it was the Preservation Office that informed15

them that it was filed.16

VICE CHAIR MILLER:  That's fine.17

Thank you.18

CHAIRPERSON GRIFFIS:  Any other19

questions, clarifications?  Mr. Turnbull?20

COMMISSIONER TURNBULL:  Thank you,21

Mr. Chairman.  I had a question.  Going back22
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through the recommendation by HPO, they are1

basically agreeing with the proposal.  They2

agree with the general direction of the3

proposal for four additional floors, that the4

applicant be directed to increase the front5

setback on the sixth and seventh floor to6

further reduce the weight and visibility of7

these top floors.8

Is that -- have you been in the9

process of doing that or is that something10

you're going to be looking at or --11

MS. GIORDANO:  That has been done.12

COMMISSIONER TURNBULL:  That has13

been done?14

MS. GIORDANO:  Yes.15

COMMISSIONER TURNBULL:  That is in16

the plans that we have.  You have addressed17

that.18

MS. GIORDANO:  Yes.19

COMMISSIONER TURNBULL:  Okay.  The20

plans are difficult in one sense.  The21

drawings that we have in a way are schematic.22
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We don't see any windows on the floor plans,1

so it's hard to figure out where the doors are2

leading out onto the roof terrace.  I mean,3

you can sort of tell on some of them, but on4

the elevations we simply see windows.  I am5

looking at that.6

A lot of the original front of the7

building had either arched windows or there8

are some jack-arched windows.  Are any of the9

new windows going -- the windows change10

definitely in style.  Are there going to be --11

you're matching the brick from what I'm12

understanding or you're not or it's -- I'm13

trying to get a flavor of what this addition14

is going to look like.15

Are there jack-arches?  Is it just16

punched openings into a brick wall, totally17

different windows?  What kind of a flavor are18

we getting as we look at this addition?19

MR. COLBERT:  Three of the four20

sides will be the continuation of punched21

openings because the existing walls of the22
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building will extend up, but then the one that1

is unique is the north facade, which is not2

really visible from Rhode Island Avenue.3

That will have as much glass as4

possible and the functional reason for that is5

just that that is really where the potential6

view and light can come from, so we're trying7

to take advantage of that as much as possible.8

But the existing building, there9

will be no changes to the masonry openings and10

the old windows.  The new windows that we will11

put in will exactly be milled to match the12

profile and materiality of the existing13

windows in the existing facade.14

COMMISSIONER TURNBULL:  Although,15

they look differently.  I mean, it's a double16

hung window, but it's a one-third to two-third17

type rather than the split windows, at least18

on my elevations show that.  I'm just trying19

to get a flavor, understand what you're doing.20

MR. COLBERT:  This is the existing21

building and our intention is to work closely22
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with Steve Callcott to make sure that this is1

an exact restoration of the existing building.2

And then the facades above that on the sides,3

we intend to have -- it will be brick and then4

with punched windows.5

And the only exception to that is6

this thinner piece that projects a little bit.7

We want to have as much glass as possible and8

Steve has given us some comments.  He is not9

100 percent happy with this component of the10

design.11

So my client instructed me that12

after this hearing, the next step would be to13

go back and continue working with Steve and14

continue to refine this portion of it.  But15

other than that, for the most part it is brick16

with punched windows and double hung windows.17

COMMISSIONER TURNBULL:  But is the18

brick the same color brick?  Are you matching19

the existing brick in the front or what are20

you --21

MR. COLBERT:  Well, this building,22
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like many, has one type of brick on the front1

and then as you go around the corner, this is2

kind of a light tennis gray brick, but then as3

you go around the corner, a less expensive and4

red brick is used.  So what we were thinking5

of doing, since we probably could not exactly6

match it, we would probably be using brick7

there and then painting it so that there is --8

to create a kind of uniformity.9

And I think that the best document10

to look at that expresses how you will view11

that from the street is the document labeled12

CS-6, which shows the brick going up, but this13

will all be brick here that is shown in the14

rendering.15

COMMISSIONER TURNBULL:  So the16

back of the building there, other than the17

front that is forward, is basically going to18

be painted brick?19

MR. COLBERT:  Yes.20

COMMISSIONER TURNBULL:  The21

existing brick would be painted and then you22
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will be painting the new brick?1

MR. COLBERT:  Yes, I mean, but2

we'll continue to work with Steve on that to3

come up with a final resolution of how that4

can be handled.  And I'm sure that if you all5

have some things that you would like to see,6

you can either tell Steve or myself and, you7

know, we have a habit of trying to work with,8

you know, the community and folks as much as9

possible.10

CHAIRPERSON GRIFFIS:  I'll pass11

down the menu.12

MR. COLBERT:  Okay.13

CHAIRPERSON GRIFFIS:  I'll start14

with windows.  Okay.15

COMMISSIONER TURNBULL:  Thank you.16

CHAIRPERSON GRIFFIS:  Anything17

else?  I think good clarifications on that.18

There was a little bit.  Obviously, we're not19

getting into the total design criterion, but20

a full understanding of what is being proposed21

is assisting in our review of the zoning.22
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MS. GIORDANO:  Right.1

CHAIRPERSON GRIFFIS:  Any other2

questions?3

MS. GIORDANO:  If I could just add4

that the Review Board has granted concept5

approval to this with the delegation to staff6

for the final design details.7

CHAIRPERSON GRIFFIS:  Oh, okay.8

Very well.  Anything else?  Is the ANC9

present, ANC-2F?10

COMMISSIONER TURNBULL:  I just had11

one question.  You said there is no12

restaurant, but there is on that --13

CHAIRPERSON GRIFFIS:  Dining.14

COMMISSIONER TURNBULL:  There is a15

dining room with a kitchen?16

MS. GIORDANO:  That is where the17

continental breakfast will be served.18

COMMISSIONER TURNBULL:  Okay.19

Thank you.20

CHAIRPERSON GRIFFIS:  Perfect.  No21

more talk of food, Mr. Turnbull.  Very well.22
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Exactly.  Again, is 2F present, 2F?  Not1

noting any representative of the ANC in this2

application, let's move ahead then.  Let's3

move on to the Office of Planning.4

MS. THOMAS:  Good afternoon, Mr.5

Chairman, Members of the Board.  I am Karen6

Thomas with the Office of Planning and I have7

here with me on my right Steve Callcott from8

the Historic Preservation Office and he will9

speak to the Historic Preservation perspective10

in this case.11

The Office of Planning is12

recommending approval of the variances from13

the area and nonconforming structure and use14

provisions to allow the renovation and15

enlargement of the existing transient rooming16

house to operate as an inn.17

The history of this property is18

well-documented in Historic Preservation19

reports and the Office of Planning supports20

the retention of the building as part of the21

District's historic fabric.  We determined22
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that the property has unique characteristics1

that would create a practical difficulty for2

the applicant in updating the property and3

would create an undue hardship for the4

continued operation in its current use.5

The variances requested are6

necessary due to the property's narrow width7

at 45 feet, the existence of the rooming house8

in predating the 1958 Zoning Regulations, the9

property's recent historic designation after10

the applicant acquired the property, developed11

plans to demolish the structure and construct12

a matter-of-right conforming use in the R-5-E13

Zone District and, with respect to the use,14

the change in the Zoning Regulations by Order15

No. 614 in 1989 which rendered the long-16

established use as nonconforming.17

These factors we believe create a18

practical difficulty for the applicant in19

redeveloping the property in conformance with20

the area requirements of the R-5-E Zone21

District, as discussed in our report, and we22
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believe the requested area variances could be1

granted without substantial detriment to the2

Zone Regulations and Map.3

The property's conditions have4

also created an undue hardship for the5

applicant in continuing the operation.  And in6

building's present condition, a recent7

historic designated created a hardship for the8

applicant in redeveloping the property as a9

matter-of-right as previously stated.10

Therefore, as discussed by the11

applicant, OP is supporting the requested12

expanding nonconforming structure with an13

increase to the lot occupancy and a reduction14

in the rear yard to permit the construction of15

a functional contemporary inn.  The proposed16

additions would not exceed the height and FAR17

requirements of the R-5-E Zone District.  So18

the result would not be out of character with19

the existing neighborhood in terms of its20

massing and scale.21

The current use has existed in22
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harmony with the neighborhood for over 601

years and would continue without additional2

traffic and parking impacts.  Therefore, the3

Office of Planning has concluded that the4

criteria for variance relief has been5

satisfied and we will support this, the6

variance request.  Thank you.7

CHAIRPERSON GRIFFIS:  Excellent.8

Thank you very much.  Is there any questions9

from the Board at this time?  Questions of OP?10

Does the applicant have any cross of OP?  Very11

well.  Let's move ahead.  A very good12

afternoon to you, sir.13

MR. CALLCOTT:  Thank you.14

CHAIRPERSON GRIFFIS:  We're15

honored if not --16

MR. CALLCOTT:  Well, it's a17

pleasure.18

CHAIRPERSON GRIFFIS:  -- impressed19

that you are even here.20

MR. CALLCOTT:  So thank you, Mr.21

Chairman.  My name is Steve Callcott with the22
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Historic Preservation Office and the Office of1

Planning.  And as you know, I don't typically2

come and testify before you, but this is an3

unusual case.  As you have heard from the4

applicants, it has clearly been a very5

difficult one.  It's not a poster child for6

how redevelopment should be done.7

The applicants, of course, were8

very much surprised by this 11th hour landmark9

application submitted by the D.C. Preservation10

League, which put them in an extremely11

difficult position.  That position then became12

difficult for the Historic Preservation Review13

Board, who were not unanimously in support of14

designating this building.  They felt that it15

was a very nice building.16

Ultimately, they did vote that it17

met the criteria for designation, but they18

were quite sympathetic to the plight of the19

applicants and being surprised with this at20

the last minute, but nevertheless had to weigh21

this against their criteria for designation22
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and decided to do that, but it, obviously, put1

the review board and our office in a difficult2

position with this.3

Now, of course, the difficult4

position comes to you all in that you all are5

being asked to accept a number of variances6

for the site.  Emily Eig and Nate Gross have7

already gone through some of the points, most8

of the points that I was going to make about9

some of the unusual aspects of this building.10

As Emily said, this is sort of a transitional11

apartment building before apartment building12

design had really come into its full flower in13

the 1920s and has a very, very tight floor14

plan that makes reuse of the building very15

difficult.16

These very, very narrow side17

courts are extremely unusual.  As Eric Colbert18

referred to, it is, despite being a mansion19

house in sort of its character, it really does20

have a tenement-like plan which makes reuse of21

the building very difficult.  The solution22
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that the review board ultimately has accepted1

for this building is an unusual solution.  We2

don't typically approve four floors being3

added onto four story buildings.4

But it's one that while it's not5

quite the same criteria as you all consider,6

it is somewhat germane in that we consider the7

context, we consider what the impacts would8

be, we consider what the visibility would be.9

In this instance, this building is, of course,10

with the exception of the three story row11

house immediately to the west, in a block that12

has a number of 90 foot apartment buildings13

that are substantially larger and bulkier than14

this building is and this building will be,15

even when it is done.16

The board felt that with the17

setbacks that have been negotiated and have18

been successfully negotiated now for all19

floors, that this was a unique solution that20

worked in this instance, that it was quite21

respectful to the historic building, quite22
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respectful to the block and that we didn't1

think had an undue burden or undue hardship,2

sorry, I'm trying to use your terminology, on3

the historic resources around it on this4

building itself or on the block.5

So I'm just here to lend my6

support for, I think, what is again an unusual7

situation, a difficult situation for everyone,8

but for which I think is ultimately a9

successful one.10

CHAIRPERSON GRIFFIS:  Excellent.11

Thank you very much.  We do appreciate you12

being here to put forth that testimony, but13

also to be able to answer any questions that14

the Board might have about some of the reports15

that are in the record.  With that, are there16

questions from the Board?17

See that, you set them all18

straight.  I would certainly hope and as you19

opened your remarks that I think that everyone20

would tend to agree that this is an important21

building and may well be a strong contributor22
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to a Historic District.  Well, I would1

certainly hope that this wouldn't diminish the2

impact or the status of landmark status in3

somewhat designating a building that may not4

easily rise to that level.5

But that's your business not mine.6

With that then, let's move ahead unless the7

applicant has any cross of Mr. Callcott.8

Again, we appreciate his presence here today9

as a participant in this case as it is10

distinctly unique in this aspect.11

Let me ask the applicant a couple12

of things as we go forward in this.  I think13

it has been well-stated in 2001.3 and 2002.514

the impact or rather the relief that is being15

sought in terms of the addition to the16

nonconforming structure, both in use, but also17

in physicality.  If I'm not mistaken, this was18

a 20 unit building when built and that's where19

it got the phraseology of "The Grand Mansion20

House?"21

MR. CALLCOTT:  I think the mansion22
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house really refers more to sort of the1

topology of how the building looks on the2

street.3

CHAIRPERSON GRIFFIS:  I see.4

MR. CALLCOTT:  It's sort of a5

large townhouse or palazzo --6

CHAIRPERSON GRIFFIS:  Right,7

right.8

MR. CALLCOTT:  -- style building.9

CHAIRPERSON GRIFFIS:  Interesting.10

Was it looked at and pro formaed out for11

returning it to its original configuration or12

more closely original configuration of 2013

units?14

MR. KISHA:  Certainly not.  Well,15

when we originally looked at it and it just --16

I mean, it doesn't even begin to work as 2017

units.18

CHAIRPERSON GRIFFIS:  So on your19

calculations, just off the cuff, because you20

rattled them off pretty quickly, in terms of21

the pro forma that you did with condos, you22
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would have to sell it upwards of $860 or over1

a square foot and you said the market in the2

area is about $550.3

MR. KISHA:  Right.4

CHAIRPERSON GRIFFIS:  What was5

that based on?  How many condominiums?6

MR. KISHA:  That was based on 59.7

CHAIRPERSON GRIFFIS:  And what's8

the massing that that was actually carved into9

then?10

MR. KISHA:  This building here.11

CHAIRPERSON GRIFFIS:  So that was12

the matter-of-right condominiums?13

MR. KISHA:  That was the matter-14

of-right.15

CHAIRPERSON GRIFFIS:  I see.16

MR. KISHA:  Condominiums, yes.17

CHAIRPERSON GRIFFIS:  Well, that's18

intriguing.  We'll find a cite for that one.19

Okay.  In terms of the rent, was the $6,00020

for the rent of the unit, that was also on the21

matter-of-right project that you had been22
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pursuing?  Am I understanding that correctly?1

MR. KISHA:  The $6,000 a unit is2

not as of the matter-of-right.  That would be3

if we --4

CHAIRPERSON GRIFFIS:  I'm sorry,5

did I say matter-of-right?6

MR. KISHA:  I take that back.7

Both of those numbers that I gave you are8

based on adapting this historic plan to either9

a condominium use or to an apartment use, not10

this plan.  I misspoke when I said it was this11

plan here.12

CHAIRPERSON GRIFFIS:  I see.13

MR. KISHA:  What I did was I took14

the square footage of what each unit would be.15

CHAIRPERSON GRIFFIS:  I see.16

MR. KISHA:  And added the common17

area space.  Eric did sort of an overlay.18

CHAIRPERSON GRIFFIS:  Right.19

MR. KISHA:  Because you --20

CHAIRPERSON GRIFFIS:  Okay.  21

MR. KISHA:  There is no windows in22
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these.1

CHAIRPERSON GRIFFIS:  So that2

makes more clarity then.3

MR. KISHA:  Yes.4

CHAIRPERSON GRIFFIS:  Then the 205

units wasn't looked at, because you kind of6

said it's a non-starter.7

MR. KISHA:  Yes, yes.8

CHAIRPERSON GRIFFIS:  Even though9

it might be grand to have like, you know, I10

don't know what.11

MR. KISHA:  Yes.12

CHAIRPERSON GRIFFIS:  Okay.  13

MR. KISHA:  For $3 million a14

piece.15

CHAIRPERSON GRIFFIS:  It would be16

four units a floor.17

MR. KISHA:  With no parking.18

CHAIRPERSON GRIFFIS:  Right.  So19

you would have -- but on our calculations,20

we're looking at in terms of addressing21

2002.5, the $860 to $550 of that site, that's22
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on a big square footage of the total square1

footage that's being proposed in this massing?2

MR. KISHA:  That is correct.3

CHAIRPERSON GRIFFIS:  Okay.  What4

else?  Anything else?  Okay.  5

VICE CHAIR MILLER:  Let me just --6

I have a question.7

CHAIRPERSON GRIFFIS:  Yes?8

VICE CHAIR MILLER:  So as an inn,9

how much would you have to charge per room per10

night, do you know?11

MR. KISHA:  Because it's a limited12

service inn, we're hoping to increase the13

rates about 150 percent, so it will probably14

be at around $170.  We think that a 350 square15

foot room, based on some market research that16

we have purchased, is possibly viable and17

that's the only thing that's possibly viable,18

because only a hotel brings in that kind of19

revenue.20

VICE CHAIR MILLER:  Okay.  21

MR. KISHA:  And even with that, it22
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will take 10 years for us to get our return1

back instead of next year as it would have2

under a matter-of-right.  And we will get less3

of a return.4

CHAIRPERSON GRIFFIS:  Matter-of-5

right condo building?6

MR. KISHA:  Condo building, yes.7

CHAIRPERSON GRIFFIS:  Yes.  Well,8

they are two different products.9

MR. KISHA:  Yes.10

CHAIRPERSON GRIFFIS:  Okay.  11

MR. KISHA:  Yes.12

CHAIRPERSON GRIFFIS:  So let's13

move ahead then.  Let me just ask, we do have14

a party, as I recall, with issues.  You,15

obviously, can avail yourself to cross examine16

any of the witnesses that you have heard from17

the applicant to also the Historic18

Preservation and Office of Planning.  Do you19

have any cross?20

MR. GRIFFIN:  No, I don't.21

CHAIRPERSON GRIFFIS:  Excellent.22
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Thank you very much.  Just to clear that up.1

Let me then call to any persons present in2

Application 17525 in support of the3

application to come forward to present4

testimony.  Any persons?  Then let's say any5

persons in opposition to Application 175256

come forward at this time.  Not noting any --7

wait a minute.  They are storming the tables.8

You have to come up.  You have to be on a9

microphone.10

MR. GRIFFIN:  We're in -- Mark11

Griffin again.  Am I --12

CHAIRPERSON GRIFFIS:  You're on.13

MR. GRIFFIN:  Is this working?14

I'm representing Ms. Patti Aronson who lives15

at 1442 Rhode Island, which is immediately16

west of this building.  We're in support of17

this application, provided that the property18

is looked after.  The use previously has not19

been a use that was acceptable to my client,20

that this is a more copasetic use.21

So I anticipate that -- we had22
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been working on coming up with an agreement.1

We just ran out of time.  We're agreement --2

we have agreed in principle.  I anticipate3

that what we will do is we'll submit an4

agreement to the BZA demonstrating our support5

in our agreement for this project.6

CHAIRPERSON GRIFFIS:  And a draft7

of that was submitted.  Is that correct?8

MR. GRIFFIN:  That is our9

testimony.10

CHAIRPERSON GRIFFIS:  The11

construction agreement?12

MR. GRIFFIN:  That is our13

testimony.14

CHAIRPERSON GRIFFIS:  What's this15

construction agreement?  Did you submit this?16

MR. GRIFFIN:  No, I didn't.17

CHAIRPERSON GRIFFIS:  Oh, you guys18

submitted this?19

MR. KISHA:  We didn't submit it.20

May I see it?21

CHAIRPERSON GRIFFIS:  No.22
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MR. KISHA:  I haven't seen it.  I1

don't know what you are looking at.2

MS. GIORDANO:  It might have been3

a draft, yes.4

CHAIRPERSON GRIFFIS:  Is it not?5

MS. GIORDANO:  That was faxed in.6

It was a draft.7

MR. GRIFFIN:  We anticipate8

signing an agreement.9

CHAIRPERSON GRIFFIS:  I just don't10

think --11

MR. KISHA:  I'm happy to sign12

Mark's agreement right now.13

CHAIRPERSON GRIFFIS:  It never14

happened before someone taking something out15

of my hands.  Okay.16

MR. GRIFFIN:  You're fired.17

CHAIRPERSON GRIFFIS:  Okay.18

Believe me, we've got 20 copies.  That's 19.19

All right.  That's fine.  And I understand and20

that's the way you started.21

MR. GRIFFIN:  And I just want to22
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make sure that we believe the BZA to submit1

that after -- without the record being closed.2

CHAIRPERSON GRIFFIS:  And the3

element, I just want to be clear, because the4

elements are a factor, are more construction5

oriented.  Is that right?6

MR. GRIFFIN:  Yes, that's correct.7

CHAIRPERSON GRIFFIS:  I mean, it's8

headed "Construction Agreement."9

MR. KISHA:  Well, that was not my10

agreement.11

MR. GRIFFIN:  He has never seen12

this.13

CHAIRPERSON GRIFFIS:  I see.14

MR. GRIFFIN:  I have submitted can15

testimony on behalf of --16

CHAIRPERSON GRIFFIS:  Right,17

right.18

MR. GRIFFIN:  -- Ms. Aronson.19

CHAIRPERSON GRIFFIS:  I got that.20

MR. GRIFFIN:  And which --21

CHAIRPERSON GRIFFIS:  Okay.  22
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MR. GRIFFIN:  -- lays out our1

concerns.2

CHAIRPERSON GRIFFIS:  Perfect.3

MR. GRIFFIN:  Which we believe now4

will be the subject of an agreement.5

CHAIRPERSON GRIFFIS:  Okay.  6

MR. GRIFFIN:  Which we'll submit7

to you.8

CHAIRPERSON GRIFFIS:  Cool.9

MR. GRIFFIN:  After this hearing.10

CHAIRPERSON GRIFFIS:  Okay.11

Anything else then you want to bring to our12

attention, at this time?13

MR. GRIFFIN:  No, that's fine.14

CHAIRPERSON GRIFFIS:  Okay.  15

MR. GRIFFIN:  Thank you very much.16

CHAIRPERSON GRIFFIS:  Thank you17

very much.  We do appreciate it.  Let me turn18

it over to you then for closing.19

MS. GIORDANO:  Sorry, I apologize.20

CHAIRPERSON GRIFFIS:  That's all21

right.22
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MS. GIORDANO:  We were working on1

a draft until we kind of --2

CHAIRPERSON GRIFFIS:  That's good.3

MS. GIORDANO:  -- decided on a4

different approach and we faxed that in so5

that we could look at it and share it with Mr.6

Griffin.7

CHAIRPERSON GRIFFIS:  That's fine.8

MS. GIORDANO:  But it wasn't9

intended to go to the Board.10

CHAIRPERSON GRIFFIS:  Nice.11

MS. GIORDANO:  I didn't mean to12

grab it out of your hand.13

CHAIRPERSON GRIFFIS:  That's all14

right.15

MS. GIORDANO:  We're concluding16

our case, at this point.  We feel that -- I17

don't know how many -- I don't think I have18

ever heard a case where I've heard the word19

unusual and unique used so much, so I think we20

have clearly demonstrated the uniqueness of21

the situation, the specific peculiarities of22
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this property and the difficulty in adapting1

for use.2

And I think that we have3

established the hardship to this. The property4

owner certainly did not purchase this property5

with the intention of continuing this use and6

the numbers didn't work for that.  The7

addition was a necessity to make this property8

capable of being preserved and adaptively9

reused.  And I think Mr. Gross summarized very10

adeptly the fact that this will do no harm to11

the Zoning Regulations.12

There will be no adverse impacts13

of this use, particularly so with our working14

with the adjacent property owner on her15

privacy issue and limiting construction16

impacts to the extent possible.  And with17

that, I'll conclude this case and ask the18

Board to make a decision at such time as they19

feel is appropriate.20

CHAIRPERSON GRIFFIS:  Excellent.21

Thank you very much.  Any follow-up from the22
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Board?  Any questions or clarifications?  Very1

well.  Only because we are three hours into2

our afternoon still in the morning session, I3

don't think this is right for us to move4

forward.  So I'm going to set this for5

decision making.  It will be on the 14th of6

November.7

However, with that time, I would8

keep the record open for two things.  One is9

the agreement, if it comes in.  I want to be10

absolutely clear that we can keep that into11

our record.  The Board would only adopt12

anything in there that was directly related to13

the zoning elements of which would then be14

under relief.15

However, we can make note of that16

as it's in the record, but, frankly, it should17

be self-executing by the signatures between18

the two parties and we're aware of it.  There19

is one piece that has come up that I find that20

hasn't been fully addressed or to my21

understanding is the privacy and there is a22
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skylight issue.  As such, a narrative1

description of how that's being dealt with2

would be appropriate for the Board to3

understand how the massing is impacting the4

adjacent property.5

And that would be hopefully6

independent of any other larger piece of7

agreement, so that we don't have to cull8

through necessarily and find it, but have it9

directly addressed.  Is there anything else10

the Board needs in terms of filling out the11

record on this?12

If there's not then, yes?13

MS. GIORDANO:  That would come in14

with a --15

CHAIRPERSON GRIFFIS:  Mike.16

MS. GIORDANO:  -- proposed order,17

I guess, or, I guess, we could do a summary18

order, since there is technically not a party19

in opposition.20

CHAIRPERSON GRIFFIS:  I don't21

think we need a draft order.  I don't see any22
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reason why this wouldn't go to summary order,1

with notes, of course, in that limited2

narrative in the summary order, which we have3

done before, just to make note of certain4

elements of fact.  So I don't anticipate.5

Certainly, you can submit one if you would6

like, but I don't think it would be -- it's7

not requested by the Board, at this time, to8

have a full order issued on this.9

Really the confluence, well, I'll10

leave it at that.  Okay.  Very well.  If11

there's nothing further then, I think we're12

clear on what we're having submitted.  It13

would be in then just one submission.14

Obviously, we'll serve it to everyone, the15

parties and the ANC.  I'm not having any16

response time to any of this information.17

So I would like to have everything18

in in a timely fashion, as you have heard19

sitting here for the last eight hours.  We20

have a lot of submissions coming in.  The21

staff is already looking at me angrily for the22
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limited time they have to get it to us by the1

14th.  So I would like your's in by the 30th of2

November.  Is that possible?3

Did I say November?  Good, because4

we'll decide it 15 days after we -- before we5

get your submission.  The 30th of October,6

that would be at 3:00 then, that's a Monday.7

And, obviously, if there is absolutely8

catastrophic difficulty in meeting that, you9

can coordinate with the staff.  However,10

that's when it would be timely served.11

Okay.  Anything else then?12

Everyone clear?13

MS. BAILEY:  Mr. Chairman, sorry.14

CHAIRPERSON GRIFFIS:  Yes, ma'am?15

MS. BAILEY:  I have a point of16

clarification.  The exhibit that Ms. Giordano17

spoke of earlier, the construction agreement18

that we received by fax, we did exhibit that,19

so should we remove that from the record?20

CHAIRPERSON GRIFFIS:  It's in now.21

MS. BAILEY:  Okay.  22
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CHAIRPERSON GRIFFIS:  There's no1

need to get around it.  I mean, we have all2

looked at it.  And I don't think it's any harm3

unless you have great objection to doing that.4

Obviously, we're going to get something fresh,5

but it shows that there was work happening and6

all that.7

Okay.  Anything else then?  Any8

other clarifications?  Very well.  Is there9

any other business for the Board this morning?10

No other business, then let's adjourn.  Thank11

you all very much.  We appreciate your12

patience coming with us all through this13

morning and we look forward to those further14

submissions.15

With that then, the morning16

session is then adjourned.  We're going to17

take a quick 35, 40 minute break and call the18

afternoon session.  I'll come up, have a seat19

and we'll take procedural questions as my20

Board runs off and hopefully grabs me a21

sandwich when they grab themselves one.22
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Ms. Perry, a very good afternoon1

to you.2

MS. PERRY:  Hi, thank you.  We3

have one witness who cannot stay here any4

longer, a member of the community.  Is it5

possible, and I know it's kind of strange,6

that she testifies now, because we're the7

first case of the afternoon.8

CHAIRPERSON GRIFFIS:  Only if she9

buys lunch.10

MS. PERRY:  Can you buy lunch?11

CHAIRPERSON GRIFFIS:  No, I'm12

kidding.  We have to be a little bit more13

official.14

MS. PERRY:  I know it's unusual.15

CHAIRPERSON GRIFFIS:  Because I've16

got lawyers surrounding me.17

MS. PERRY:  But she really cannot18

stay here any longer.  Her office has called19

her.20

CHAIRPERSON GRIFFIS:  What case21

are you?22
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MS. PERRY:  A few times.1

CHAIRPERSON GRIFFIS:  What case is2

she with?3

MS. PERRY:  The John Klein.  The4

first case of the afternoon.5

CHAIRPERSON GRIFFIS:  And how --6

what time does she have to leave7

realistically?8

MS. PERRY:  Well, she --9

MS. GUTMAN:  Well, like two hours10

ago.  You said you were going to start at11

3:00, so I stayed.12

MS. PERRY:  Her office has been13

paging her to come back, so she thought we14

would be on closer to the 1:00.15

CHAIRPERSON GRIFFIS:  Yes, well,16

didn't we all?  Yes.17

MS. PERRY:  I know.18

CHAIRPERSON GRIFFIS:  Have a seat.19

MR. SCHMITT:  Yes, good afternoon.20

CHAIRPERSON GRIFFIS:  Turn your21

mike on, please.  Have a seat.  You need to22
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just state your name and address.1

MR. SCHMITT:  I'm Richard Schmitt,2

attorney for Mr. Klein.3

CHAIRPERSON GRIFFIS:  Excellent.4

Thank you.5

MR. SCHMITT:  I'm Richard Schmitt,6

the attorney for Mr. Klein.  My suggestion7

would be that the woman leave and come back8

later this afternoon.9

MS. PERRY:  Well, let me get her10

for you, maybe that would be easier if you11

don't mind.12

CHAIRPERSON GRIFFIS:  It sure13

would.  Yes, absolutely.14

MS. GUTMAN:  I just don't think it15

will be practical for me to come back, unless16

you are still going to be here at 5:00 this17

afternoon, so I --18

CHAIRPERSON GRIFFIS:  Well, we19

have, as I see it, two scenarios.  One, you20

submit your testimony in writing into the21

record and the Board will take that up.  Two,22
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you stay and we'll put you on first as soon as1

we call the case.  Which would you prefer?2

You can put your mike on.  You have written3

testimony here today?4

MS. GUTMAN:  I have a letter.5

CHAIRPERSON GRIFFIS:  Sure.  Ms.6

Perry can put it in.7

MS. GUTMAN:  And also one from a8

neighbor.9

MS. PERRY:  I can put it in.10

CHAIRPERSON GRIFFIS:  That's11

great.12

MS. PERRY:  It's not the same as13

hearing it from her and being able to answer14

questions.15

CHAIRPERSON GRIFFIS:  Sure, sure.16

Any objection to that?17

MR. SCHMITT:  No, Your Honor.18

CHAIRPERSON GRIFFIS:  Thank you.19

It's a nice way to end to lunch as you bang20

the gavel, but I'm not actually.  I appreciate21

it.  Okay.  This has been very informal and22
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actually off the record, because we're not1

even in hearing session.  We haven't called2

this case, but I wanted to take it up, because3

of our time.4

Does anyone here in regards to5

17527 have any difficulty with what we have6

now embarked on doing in terms of taking a7

written testimony?  Okay.  Good.  Then give us8

30 or 40 minutes.  We'll be back and we'll get9

right into that case.  Thank you all very10

much.11

(Whereupon, the Public Hearing was12

recessed at 3:04 p.m. to reconvene at 3:5813

p.m. this same day.)14

15
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A-F-T-E-R-N-O-O-N S-E-S-S-I-O-N1

3:58 p.m.2

CHAIRPERSON GRIFFIS:  Good3

afternoon, ladies and gentlemen.  Let me call4

to order our 17th of October 2006 afternoon5

Public Hearing of the Board of Zoning6

Adjustment of the District of Columbia.  My7

name is Geoff Griffis, Chairperson.  Joining8

me today is the Vice Chair, Ms. Miller, and9

Mr. Etherly, our other esteemed colleague and10

Member of the Board.  Representing the11

National Capital Planning Commission with us12

is Mr. Mann and representing the Zoning13

Commission with us this afternoon is Mr.14

Turnbull.15

Copies of today's hearing agenda16

are available for you.  Believe me, I'm going17

to go very quickly on these openings, as you18

have had over two hours to review all of the19

paperwork that's surrounding our hearing room.20

I think most of you are familiar with our21

proceedings.22
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But there are several very1

important pieces.  Of course, do not forget2

that we are being recorded.  We are recorded3

by the Court Reporter on the floor to my4

right.  Two witness cards need to be filled5

out by everyone here present that will be6

addressing the Board.  Please, get those over7

to the Court Reporter prior to addressing the8

Board, so that they have a record of who is9

speaking.  We are also being broadcast live on10

the Office of Zoning's website.11

Attendant to all of that and also12

just to the procedures in the hearing room,13

quietness, I'm going to ask that everyone turn14

off cell phones and beepers, obviously, that15

won't disrupt or lend itself to disrupting the16

transmission of our proceedings.17

I'm going to dispense with the18

order for special exceptions and variances and19

quickly get through to, in fact, the things20

that I have to say and that is all proceedings21

before the Board of Zoning Adjustment are held22
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in the open and before the public in1

accordance with the Sunshine Act.2

We do enter into Executive3

Sessions, both during or after hearings on4

cases, sometimes to deliberate and most of the5

time just to review facts on a case.  This is6

also in accordance with the Sunshine Act and7

it's also in accordance with our rules,8

regulations and procedures.9

We do, of course, ask that people10

present not engage Board Members in11

conversations today as we are in our hearing12

forum as it would tend to give the impression13

that we might be receiving information outside14

of the official record.15

With that, we are going to make16

all effort to conclude at a rational time this17

evening.  I appreciate everyone's patience18

with us as we had a very full morning, which19

cannot always be anticipated how much20

complications go into each of the21

applications.22
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However, with that, I'm going to1

say a very good afternoon to Ms. Bailey, also2

Mr. Moy is with us with the Office of Zoning.3

Those persons present today that are going to4

address the Board, I would ask if you would,5

please, stand and give your attention to Ms.6

Bailey and she is going to swear you in.7

MS. BAILEY:  Would you, please,8

raise your right hand?9

(Whereupon, the witnesses were10

sworn.)11

MS. BAILEY:  Thank you.12

CHAIRPERSON GRIFFIS:  Excellent.13

Thank you all very much.  If there are14

questions of the procedures or any of the15

elements that you didn't understand or think16

you might have missed in my opening, I'm17

perfectly happy at any time to answer18

questions of procedure.  However, with that,19

you have all been sworn in.20

I'm going to ask if anyone has any21

preliminary matters for the Board's attention.22
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Those are, of course, whether a case will or1

should proceed today, whether proper notice,2

adequate notice has been provided.3

Ms. Bailey, are you aware of any4

preliminary matters that the Board needs to5

take up in any of the cases this afternoon?6

MS. BAILEY:  Not at this time,7

sir.8

CHAIRPERSON GRIFFIS:  Excellent.9

Are there any preliminary matters in either of10

the cases that should be brought to the11

Board's attention, outside of those that we'll12

take up as we call the cases?  Not noting any13

indication of having any, why don't we call14

the first case of the afternoon?15

MS. BAILEY:  Application No. 1752716

of John R. Klein, pursuant to 11 DCMR 3104.1,17

for a special exception to continue the use of18

an accessory parking lot under sections 21319

and 2303, (the parking lot was last approved20

under BZA Order No. 16659 and it was on June21

13, 2001), the property is located at 441822
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through 4420 Connecticut Avenue, N.W.  It is1

Zoned R-1-B.  It is located in Square 1971 on2

Lot 825.3

Attorney Richard Aguglia had a4

matter to discuss with the Board.  I'm not5

sure if that is still an appropriate matter at6

this time.7

CHAIRPERSON GRIFFIS:  We're8

certain to find out.  Yes, sir?9

MR. AGUGLIA:  Richard Aguglia10

representing COIM Enterprises t/a ZIPS.  We11

just decided to be -- we were going to ask to12

be recognized as a party in support of this13

application and leave it at that.14

CHAIRPERSON GRIFFIS:  Okay.  So15

you actually want to be established as a16

party?17

MR. AGUGLIA:  A party in support.18

CHAIRPERSON GRIFFIS:  Okay.  19

MR. AGUGLIA:  Party support.20

CHAIRPERSON GRIFFIS:  Well, it21

would be the same standards, of course, as a22
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party in opposition.  It would have been an1

application for standing.  It's not my2

understanding that you have that in the3

record.  Is that correct?4

MR. AGUGLIA:  That's correct.5

Then we would be a person in support as the6

prime tenant.7

CHAIRPERSON GRIFFIS:  Sure.  Okay.8

MR. AGUGLIA:  Okay.  9

CHAIRPERSON GRIFFIS:  I think10

that's very appropriate and, obviously, we11

have gone through your submissions already in12

preparation for today.  That sounds good.13

What we'll do is call you up at the time for14

supportive testimony.15

MR. AGUGLIA:  Thank you.16

CHAIRPERSON GRIFFIS:  Excellent.17

Thank you very much.  Anything else then?18

MS. PERRY:  Mr. Griffis?19

CHAIRPERSON GRIFFIS:  Yes?20

MS. PERRY:  I have a question21

then.  If there are only going to be allowed22
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three minutes to testify as a party in1

support, but you have read their submissions,2

which contain some items that maybe need to be3

resolved ahead of time, I don't know, because4

we didn't get copies of everything.  I read5

the file down here where they are saying that6

Mr. Klein didn't know about the ZIPS' order or7

whatever.8

CHAIRPERSON GRIFFIS:  Some of9

that, I'm not sure is germane to what we're10

about to embark on, but why don't we pick it11

up as we get rolling on this?12

MS. PERRY:  Okay.13

CHAIRPERSON GRIFFIS:  And I think14

a lot of this is going to fall away in great15

clarity very quickly.  So with that, why don't16

we move ahead then and have you introduce17

yourself for the record and you can move18

ahead.  You can stand if you like, but,19

please, make yourself comfortable.  You can20

easily sit down if that's easier for you.21

MR. SCHMITT:  Okay.  If it may22



371

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

please the Board, I --1

COURT REPORTER:  I need you to sit2

down, so we can hear you.3

CHAIRPERSON GRIFFIS:  There it is4

then.5

MR. SCHMITT:  I don't know.6

That's okay.  I'm not a rock star.  If it may7

please the Board, my name is Richard Schmitt.8

I am counsel for John Klein, the owner of the9

property at 4418 through 4420 Connecticut10

Avenue, N.W.  Directly behind this building11

and across a public alley is the parking lot12

that we are requesting a renewal of a special13

exception to operate the parking lot.14

That parking lot is in an R-1-B15

Zone.  The parking lot, to our knowledge, has16

existed since 1948.  The Office of Planning17

states that it has existed since 1961 and it18

has always been used as a parking lot.  And19

prior to, you have heard that there was a20

special exception granted in June of 2001, and21

prior to that on October 11, 1995 there was22
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also a special exception granted.1

To our knowledge, nothing has2

significantly changed that would impact this3

Board's consideration of this application for4

a renewal of a special exception.  There is5

and there may be mention of a dry cleaners in6

this building, however, before the dry7

cleaners went into the building in 1988 --8

'98, there was a PETCO pet store there which9

also had an extremely high volume of business,10

because they groomed and washed animals in11

there and people had to come in and out in12

order to pick up their animals, and this was13

in addition to anybody who was buying in the14

store or transporting dog food out of the15

store to their cars.16

We believe that the -- we meet all17

of the conditions.  First, "A parking lot18

shall be located in its entirety within 20019

feet of an existing Commercial or Industrial20

District."  This parking lot is within 20021

feet.  It is separated only by a 20 foot22
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alleyway, public alleyway from the 4422 --1

excuse me 4418 and 4420 Connecticut Avenue.2

"A parking lot shall be contiguous3

to or separated only by an alley from a4

Commercial or Industrial District."  It is.5

As I said, there is a 20 foot alley and the6

buildings in the -- on Connecticut Avenue are7

within a Commercial District.8

Further, that "No dangerous or9

otherwise objectionable traffic conditions10

shall result from the establishment of the use11

and the present character and future12

development of the neighborhood will not be13

affected adversely."  This parking lot is14

surrounded by other parking lots and an alley.15

Behind the parking lot there is16

residential homes.  My understanding is that17

in the past, Mr. Klein has requested18

permission to build a wooden fence behind the19

parking lot in order to shield those homes and20

has been denied that request.21

The number of parking spaces in22
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this parking lot are 19.  13 of those spaces1

are used by ZIPS Dry Cleaners.  The other2

spaces are used by the other tenants in the3

building.  The Office of Planning in their4

submission expressed some concern that some5

conflicts between users of the parking lot6

while exiting and entering, particularly7

during rush hour, exists.  I will come back to8

that particular issue at the end.9

"The parking lot shall be10

reasonably necessary and convenient to other11

uses in the vicinity, so that the likely12

result will be a reduction in over-spill13

parking on neighborhood streets."  441814

through 4420 is next to a Days Inn to the15

south and then to the north is a Burger King,16

then a car wash and there are other commercial17

buildings on that block.18

This parking lot with the19

additional parking spaces does result in a20

reduction in the over-spill parking on21

neighborhood streets.  And particularly, it's22
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reserved for the use, the 13 spaces, of ZIPS1

Cleaners and those persons, those customers do2

use the parking lot.3

"The majority of the parking4

spaces shall serve residential uses or short-5

term parking needs of retail service and6

public facility uses in the vicinity."  I have7

already covered that in that the 19 spaces, 138

of which are used by ZIPS and the others are9

used by the tenants on the second floor of the10

building.11

We believe that all of this12

qualifies this parking lot for a grant of a13

special exception.  The standard by which the14

BZA should approve a special exception set15

forth in section 3104.1 of the Zoning16

Regulations, "A special exception will be in17

harmony with the general purpose and intent of18

the Zoning Regulations and Zoning Map and will19

not tend to affect adversely the use of the20

neighboring property in accordance with the21

Zoning Regulations and Zoning Maps."22
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We argue that this parking lot1

does not.  Moreover, there are other parking2

lots, one for the Days Inn and one for the3

Burger King, adjacent to this particular4

parking lot.  I would like to return to the --5

well, the Office of Planning has submitted a6

report and they are recommending an approval7

with certain conditions.8

Those conditions, we had all asked9

for those to be included, except for one10

little matter as to the contract for the11

landscaping.  I'm not quite sure why they12

state a landscaping contract that was written13

in 2001, when we have already submitted to the14

Board and to the Office of Planning one that15

was written in 2006, but perhaps there is an16

explanation for that.17

Returning to the Office of18

Planning's recommendation for a parking19

monitor or other person to be in the parking20

lot because of what they described as the21

conditions when people enter and leave the22
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parking lot, we don't dispute that from time1

to time those conditions come to exist.2

However, those conditions would not be caused3

by the parking lot as such.  It is -- may be4

caused by other people using that alleyway.5

The suggestion as to a parking6

monitor, there is no definition as to exactly7

what a parking monitor would do.  In a second8

submission, I have also included some9

objections to a parking monitor in that not10

only -- that a parking monitor without more,11

has no authority.12

Just an ordinary person out on the13

street, if anything, that person is opening14

themselves up to danger and not only that is15

whoever employs that parking monitor is16

opening themselves up for liability, if that17

parking monitor would do -- would get into a18

scuffle with a person.  If that parking19

monitor would say damage a car or something of20

that nature, which I can't see one happening,21

but I can see claims being brought on those22
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claims.1

The traffic from this parking lot,2

to my knowledge, does not back up so that3

there are cars coming -- or excuse me,4

extending into the street.  The distance from5

the street, the adjoining -- the Days Inn to6

the parking lot is measured in yards and not7

feet.  This -- any traffic that may be backed8

up would not be caused by this particular9

parking lot to extend into the streets.10

For those reasons, we ask that the11

special exception be granted for -- we had12

originally stated five years.  A person over13

in the Office of Planning had questioned me as14

to why we didn't ask for 10 years.  Quite15

frankly, we would like to change our request16

to 10 years, because as I said, this parking17

lot has been in existence at least since 196318

and we do not see any reason for coming --19

having to burden this Board every five years20

or so with an application again for the --21

this special exception.22
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I am aware that there are going to1

be objections and statements made and2

complaints made about the parking lot and I3

would ask for the opportunity to answer them4

and rebut them.5

Next to me, I'm sorry, very sorry,6

is Joe Borger, the property manager for this7

property.  He has been managing the property8

for over 10 years and has personal knowledge9

of the property and stops by it regularly and10

was, in fact, there this morning and saw or11

observed that some of the parking spaces at12

9:00 this morning were empty, which would be13

at least at the end of the rush hour for the14

dry cleaners.15

We do not see that there is16

anything, any problem with this particular17

parking lot.18

CHAIRPERSON GRIFFIS:  Excellent.19

So he's available for questions if the Board20

has?21

MR. SCHMITT:  Yes.22
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CHAIRPERSON GRIFFIS:  Very good.1

Anything else?2

MR. SCHMITT:  No, Your Honor, that3

would be -- that's all that we have.4

CHAIRPERSON GRIFFIS:  Excellent.5

So let me see if I understand the testimony6

that you have provided.  Not testimony, the7

review of the application that you provided8

this afternoon and also in that which was9

submitted previously.10

First, let me ask you is it your11

understanding that this request for special12

exception complies with all of the provisions13

in Chapter 23 of the DCMR 11?14

MR. SCHMITT:  Yes, it does.15

CHAIRPERSON GRIFFIS:  Excellent.16

Okay.  And you don't have any problems in17

requesting the conditions as set forth in the18

Office of Planning's analysis except for two,19

as I have understood them.  One is that the20

period of 10 years and the removal of21

Condition 13, which goes to the traffic22
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coordinator.  Is that right?1

MR. SCHMITT:  Yes, and I had also2

brought up the --3

CHAIRPERSON GRIFFIS:  The4

landscaping.5

MR. SCHMITT:  -- reference to the6

gardening contract.7

CHAIRPERSON GRIFFIS:  Right,8

right.9

MR. SCHMITT:  We just don't10

understand why they would want to go back to--11

CHAIRPERSON GRIFFIS:  Good.12

Clarity on that, which is 9, but 10 in terms13

of landscaping, maintain healthy growing.14

MR. SCHMITT:  Yes.15

CHAIRPERSON GRIFFIS:  Which is in16

accordance with Chapter 23.17

MR. SCHMITT:  Yes.18

CHAIRPERSON GRIFFIS:  Somewhat19

redundant, but good to always have in clarity.20

Okay.  And then the hours of operation are21

7:00 a.m. to 9:00 p.m.  Is that right?22



382

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MR. SCHMITT:  Correct.1

CHAIRPERSON GRIFFIS:  And let me2

ask you in terms of operation, how does it3

open and how does it close?4

MR. BORGER:  Excuse me, Joe5

Borger, with the management company.6

CHAIRPERSON GRIFFIS:  Sure.7

MR. BORGER:  I apologize, I have8

laryngitis.9

CHAIRPERSON GRIFFIS:  Oh, I'm10

sorry.11

MR. BORGER:  The parking lot is12

operated by assigned spaces, so the dry13

cleaning depot where ZIPS Dry Cleaners is now14

known, when they shut down for the evening,15

those spaces are coterminous with their hours16

of operation.17

CHAIRPERSON GRIFFIS:  Okay.18

MR. BORGER:  The office tenants or19

the other six spaces are office tenants and20

those are 9:00 to 5:00 leases with them as21

well.22



383

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

CHAIRPERSON GRIFFIS:  But isn't1

there like a chain that you put up to close it2

off?3

MR. BORGER:  No, there is not.4

CHAIRPERSON GRIFFIS:  Okay.  So5

when we talk about hours of operation, it's6

mostly just an understanding of that's when7

people will be parking there because that is8

what -- the dedicated people with those spaces9

are parked there.10

MR. BORGER:  Correct.11

CHAIRPERSON GRIFFIS:  So if a car12

is there after those hours it's there, what,13

not in accordance with that condition, but it14

is not allowed to be there?15

MR. BORGER:  Well, the parking,16

the spaces that are assigned, the17

responsibility for policing the spaces fall18

upon the tenant that leases that particular19

space or, in this case, it's included in the20

lease.21

CHAIRPERSON GRIFFIS:  Okay.  I22
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guess my question directly, because I don't1

understand, if you can't close this off,2

right --3

MR. BORGER:  Correct.4

CHAIRPERSON GRIFFIS:  -- if you5

pull a gate down and chain it up, then what6

does the hours of operation go to?7

MR. BORGER:  That we don't -- we8

do not provide under the lease agreements the9

ability for anybody to park beyond those hours10

of operation.11

CHAIRPERSON GRIFFIS:  I see.12

Okay.13

MR. BORGER:  The practical matter14

is if a neighbor pulled in there at 10:30 at15

night and parked their car, it would be there.16

CHAIRPERSON GRIFFIS:  I see.17

Okay.18

MR. SCHMITT:  I would also mention19

that there has not, to our knowledge, ever20

been a chain across the parking lot.21

CHAIRPERSON GRIFFIS:  Right.  No,22
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I --1

MR. SCHMITT:  And we're not aware2

of any problems caused by the lack of a chain.3

CHAIRPERSON GRIFFIS:  Okay.4

Excellent.  Any other questions,5

clarifications?6

VICE CHAIR MILLER:  How long has7

the cleaners been there?8

MR. BORGER:  The cleaners' lease9

began in 1998.10

VICE CHAIR MILLER:  1998.  Okay.11

So since you had your last special exception12

granted in this case, it's the same tenant or13

the same tenants, right?14

MR. BORGER:  Correct.15

VICE CHAIR MILLER:  Okay.  Has16

there been a change in the volume of traffic17

on the parking lot since then, in the last18

five years?19

MR. BORGER:  I -- from a practical20

-- I don't know the answer to that question.21

I mean, it's not policed and we don't count22
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cars.1

VICE CHAIR MILLER:  Okay.2

MR. SCHMITT:  If I could say3

something.  I know that Mr. Aguglia and his4

client with ZIPS is here.  My understanding5

from talking with them is that their volume of6

business --7

CHAIRPERSON GRIFFIS:  Well, let's8

not speculate.9

VICE CHAIR MILLER:  Yes.10

MR. SCHMITT:  Yes.11

CHAIRPERSON GRIFFIS:  If you have12

got counts, then that is what she is asking.13

MR. SCHMITT:  Okay.14

CHAIRPERSON GRIFFIS:  It's not --15

we don't need speculation.16

VICE CHAIR MILLER:  And you speak17

of a traffic coordinator in a fairly18

hypothetical sense, that it would be a problem19

because -- and hasn't there been a traffic20

coordinator at the site since June or since21

November 2004?22
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MR. SCHMITT:  ZIPS Dry Cleaners1

has been providing a traffic coordinator under2

a special exception that they obtained in3

order to expand the space that they could use4

for their business.  My understanding is that5

they made that deal or arrangement in order to6

have additional space.  Mr. Klein was not7

aware of that.8

VICE CHAIR MILLER:  Right.  I know9

that's all in your papers.  I'm just10

wondering, and that order is expired and that11

condition doesn't exist anymore.12

MR. SCHMITT:  Yes.13

VICE CHAIR MILLER:  But since it14

was in existence for a period of time, I'm15

just curious what the experience was with that16

coordinator.17

MR. BORGER:  You know, from a18

management perspective, I don't have any19

firsthand knowledge.  We're not aware of any20

problems and I think probably the appropriate21

person who also polices that parking22
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coordinator would be ZIPS Dry Cleaning, and1

they can -- when they speak, they could answer2

that question for you.3

VICE CHAIR MILLER:  Thank you.4

MR. SCHMITT:  However, we were not5

aware of any problems prior to the traffic6

coordinator.  In fact, the traffic report that7

was submitted by ZIPS Dry Cleaners in 2004 by8

a traffic expert did not recommend a traffic9

coordinator or anything that way, in that10

matter.11

And, quite frankly, there is also12

some questions to whether or not the traffic13

coordinator is supposed to be in the rear or14

in the front of the building under ZIPS' --15

MS. PERRY:  Ms. Miller, I'm going16

to object to that answer because unless we17

want to cross examine the traffic consultant18

and cross examine that report, I don't know19

whether that traffic consultant was even20

authorized to study the parking lot with the21

monitor.  You know, he is testifying about a22
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2004 traffic study for ZIPS.1

MR. SCHMITT:  It's in your records2

with the application for the 2004 exception.3

CHAIRPERSON GRIFFIS:  Right.4

Let's move on.  I'm not sure I understand the5

objection, but it's done.  Anything else you6

would like to raise?7

MS. PERRY:  No, not now.8

CHAIRPERSON GRIFFIS:  Indeed.9

Okay.  Very well.  Any other questions from10

the Board?11

VICE CHAIR MILLER:  The fence12

question.  Who denied you permission for13

putting up a fence?14

MR. BORGER:  Let me clarify that15

point.  This goes back to an exception that16

was granted for this use.  We have managed the17

property for over 20 years, so we have been18

through a number of exception processes.  In19

one of our submissions, the dumpster location,20

and there is a hill, the property, and if you21

would like to see a picture of it it might be22
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helpful.1

CHAIRPERSON GRIFFIS:  Is that in2

the record?3

MR. BORGER:  It's not in the4

record.  I took this this morning.5

CHAIRPERSON GRIFFIS:  Okay.6

MR. BORGER:  But let me just say7

there is a hill in the back of the property8

that goes up, approximately, about 15 to 189

feet.  There is a cut-through from the10

neighbors on the back side that comes down the11

hill to get to Connecticut Avenue.12

When we did the landscaping plan,13

we had proposed a fence in that plan to stop14

the cut-through.  When we did the exception,15

it was requested that a fence not be installed16

and we didn't install the fence.  So we're17

pretty ambivalent to it, either way.18

VICE CHAIR MILLER:  So there is a19

fence?20

MR. BORGER:  There is no fence.21

VICE CHAIR MILLER:  There is no22
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fence.  Okay.1

CHAIRPERSON GRIFFIS:  Okay.  Any2

other questions?  Let's do, if you wouldn't3

mind, you don't have copies of that, do you?4

MR. BORGER:  Yes, I believe we do.5

CHAIRPERSON GRIFFIS:  Can we just6

provide one to Ms. Perry?7

MR. BORGER:  Certainly.8

CHAIRPERSON GRIFFIS:  And then9

just put one in so we can take a look at what10

you have now referenced.  Okay.  Is there11

anything else from the Board?12

I note that on the attachment of13

your submission, and also loose Exhibit 9, is14

the layout for the parking and this is an as-15

is condition that will continue.  Is that16

correct?17

MR. BORGER:  That is correct.18

CHAIRPERSON GRIFFIS:  Okay.  It19

shows an area of landscaping and then it shows20

the striping.21

MR. BORGER:  Yes.22
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CHAIRPERSON GRIFFIS:  And what is1

the current condition of the surface and the2

striping or is that what the photographs are3

going to show?4

MR. BORGER:  That's part of that.5

CHAIRPERSON GRIFFIS:  Sure.  Ms.6

Bailey on my left will take those into the7

record.8

MR. SCHMITT:  You might want to9

use these and not the camera.10

MR. BORGER:  Yes, we don't want --11

don't worry about it.  We have some more12

pictures in the record already.13

MR. SCHMITT:  Yes, they're14

colored.15

CHAIRPERSON GRIFFIS:  All right.16

You have two photographs in.  Is that right?17

MR. BORGER:  I gave you --18

CHAIRPERSON GRIFFIS:  Oh, is that19

not?  Well, never mind.20

MR. BORGER:  That is the same.21

CHAIRPERSON GRIFFIS:  All right.22
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I'm looking at one.  There is a white site1

wall in this photograph on the left side.2

MR. BORGER:  That's the -- that's3

known as, as we discussed, the Days Inn.  That4

is referred to as the Days Inn parking lot.5

The opposite side is the Burger King parking6

lot.7

CHAIRPERSON GRIFFIS:  So you enter8

in towards the what, towards the --9

MR. BORGER:  Toward the hill.10

CHAIRPERSON GRIFFIS:  Aye, yi, yi.11

MR. BORGER:  So it's sort of a12

fan, single lane parking to the left and to13

the right.14

CHAIRPERSON GRIFFIS:  Okay.  And15

the diagram at the bottom, just for the16

record, where is Connecticut Avenue?17

MR. BORGER:  Would be down where18

your pinky finger is.19

CHAIRPERSON GRIFFIS:  Okay.20

MR. BORGER:  That is --21

CHAIRPERSON GRIFFIS:  So it's down22
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on the bottom side.1

MR. BORGER:  Correct.2

CHAIRPERSON GRIFFIS:  So3

corresponding to this, we're standing in the4

entrance in that photograph?5

MR. BORGER:  I was standing in the6

public alley looking into the parking lot.7

CHAIRPERSON GRIFFIS:  So8

Connecticut Avenue is behind you?9

MR. BORGER:  Correct.10

CHAIRPERSON GRIFFIS:  Okay.  We're11

good.  Anything else?  Questions on that?12

Excellent.  Ms. Perry, cross?  No questions?13

MS. PERRY:  Not right now.14

CHAIRPERSON GRIFFIS:  Okay.  Good15

enough.  Let's move ahead.  We have the Office16

of Planning with us.  Why don't we go to17

Maxine Brown-Roberts?  A very good afternoon18

to you, ma'am.19

MS. BROWN-ROBERTS:  Thank you, Mr.20

Chairman.  Good afternoon, and to Members of21

the Commission, I am Maxine Brown-Roberts from22
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the Office of Planning.1

As outlined in our report, the2

parking garage has existed since 1961 and with3

the most recent approval being BZA Order4

16659, the Office of Planning believes that5

the applicant has met the requirements of6

section 213.1. to 213.4, 213.6 and 213.7 as7

outlined in our report.8

Regarding section 213.5, the ANC-9

3F has expressed some concerns that there are10

some conflicts between users of the parking11

lot while exiting and entering, particularly12

during the rush hour times when patrons are13

hurrying.  The ANC has recommended that a14

traffic coordinator monitor the parking lot15

during high volume hours.16

The applicant has suggested that17

there may be other alternatives to solving the18

problem, but has not suggested or put anything19

forward.20

Regarding 213.8, DDOT has21

submitted a letter to OP in support of the22
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application, but did not address the traffic1

coordinator issue.  However, in conversations2

with them, they indicated that they do not3

have an opinion on this traffic coordinator.4

An issue has since arisen since5

the submission of OP's report, that of the6

trash on the lot.  The ANC has informed us7

that the lot is kept unclean of debris.8

However, on the day that I visited, the9

parking lot was clean.10

Secondly, the applicant is11

proposing to maintain a landscaping contract.12

However, the applicant has not submitted any13

information to substantiate that this is14

happening and the one that was submitted was15

recently done to coincide with the filing of16

the application.17

Our Recommendation 13 calls for18

the traffic coordinator on the site during19

peak hours.  So persons coming to ZIPS --20

however, we are not certain on how effective21

this person will be because they do not have22
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any police powers to enforce parking.1

The Office of Planning requested2

that the applicant or ZIPS provide an3

alternative to the traffic coordinator, which4

may be more effective.  Therefore, the Office5

of Planning is willing to delete this6

recommendation if an alternative can be found.7

OP would also like to amend this8

application to include that the lot shall be9

kept free of trash and debris at all times,10

and that all signage on the parking lot shall11

be maintained in proper condition at all12

times.  We would also like to amend our report13

that addresses the community comments to14

delete the section where we stated the ANC15

recommendations.16

The Office of Planning, therefore,17

recommends approval of the application with18

conditions and with the amendments recommended19

today.  Thank you, Mr. Chairman.20

CHAIRPERSON GRIFFIS:  Thank you21

very much.  Questions?  Ms. Miller?22
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VICE CHAIR MILLER:  I just wonder1

if you could clarify for me the situation with2

respect to the landscaping and the landscaping3

plan.  I didn't quite understand what you4

thought should happen.  I think you said there5

was a recent landscaping plan in conjunction6

with this filing.7

MS. BROWN-ROBERTS:  Yes.  It is my8

interpretation from the order that when they9

submitted the landscape plan that the10

landscaping should be maintained at all times11

and that -- because they were asked also to12

put a contract that would show that the13

parking lot would be -- that the landscaping14

would be maintained over time.15

However, we were not given16

anything to say, well, here was the contract17

that we had in 1995, here is the one in 1996.18

One was just done in time to put into the19

application, so we do not know if this20

landscaping has been maintained over time.21

CHAIRPERSON GRIFFIS:  Follow-up?22
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VICE CHAIR MILLER:  But you didn't1

observe -- with respect to your own2

observation, the landscaping looked like it3

had been maintained?4

MS. BROWN-ROBERTS:  Yes, yes.5

VICE CHAIR MILLER:  And in6

addition --7

MS. BROWN-ROBERTS:  I must say8

that, right.9

VICE CHAIR MILLER:  Okay.10

MS. BROWN-ROBERTS:  Yes.11

VICE CHAIR MILLER:  And did you12

have a chance to observe problems with ingress13

and egress or the traffic monitor in action or14

anything on that?15

MS. BROWN-ROBERTS:  No, I did not,16

because the traffic monitor requirement had17

expired by the time I went out there.  In18

addition to that, I went out there in the19

middle of the day.  I had requested DDOT to20

take a look at it.  They said they went out,21

I think, at 10:00 in the morning and22
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everything was working fine.1

They do see some problems, but it2

is minor.  From our conversations, the3

problems are minor and, basically, they are4

sort of dependent on people's behavior more5

than, you know, a safety issue as of such.6

CHAIRPERSON GRIFFIS:  Interesting.7

VICE CHAIR MILLER:  And so DDOT8

didn't submit anything in writing, did they?9

MS. BROWN-ROBERTS:  They submitted10

a letter to OP two days ago, but I can submit11

it into the record also.12

VICE CHAIR MILLER:  Okay.13

MS. BROWN-ROBERTS:  It's very14

sketchy.  It's not -- it doesn't say anything15

more than what I have just said.16

CHAIRPERSON GRIFFIS:  Which is --17

VICE CHAIR MILLER:  Okay.18

MS. BROWN-ROBERTS:  But I will19

submit it.20

CHAIRPERSON GRIFFIS:  -- they21

didn't find any note of concern with the22
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application and they did not address this1

traffic coordinator?2

MS. BROWN-ROBERTS:  No, they3

didn't.4

CHAIRPERSON GRIFFIS:  Right.5

Okay.  Anything else?  Questions, further6

questions?  Applicant have cross examination7

of the Office of Planning?8

MR. SCHMITT:  Yes.  All right.  We9

would like to point out that the landscaping10

contract that was submitted and has been11

submitted with our application for the special12

exception is dated February 9, 2006, the13

beginning of the growing season.  There was no14

intent to come up with a contract --15

CHAIRPERSON GRIFFIS:  Okay.16

MR. SCHMITT:  -- just at this17

time.  We will submit the other contracts that18

have been in effect since --19

CHAIRPERSON GRIFFIS:  If we20

request.  So your question is, Ms. Brown-21

Roberts, are you aware that this was at the22
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beginning of the spring season?1

MS. BROWN-ROBERTS:  No.2

CHAIRPERSON GRIFFIS:  Okay.  Good3

hard-hitting question.  Anything else?4

MR. BORGER:  I could just -- no,5

no.6

CHAIRPERSON GRIFFIS:  Good.  Thank7

you.  Ms. Perry?8

MS. PERRY:  Ms. Roberts, are you9

aware of the fact that the ANC contacted the10

Department of Transportation in regard to some11

traffic concerns that the ANC had and asked12

for their assistance?13

MS. BROWN-ROBERTS:  Yes.  I think14

you brought that to my attention, yes.15

MS. PERRY:  And I have -- are you16

aware that DDOT basically told us if the17

Zoning Commission sends an application, we18

will comment on it?  So they did not do any19

traffic survey as far as safety of the lot or20

pedestrians or even do an on-site inspection,21

did they?22
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CHAIRPERSON GRIFFIS:  You're1

wondering whether DDOT did an on-site2

inspection?3

MS. PERRY:  Whether they ever went4

out there.  Their report has not been shared5

with the ANC.6

CHAIRPERSON GRIFFIS:  Right.7

MS. PERRY:  Even though we have8

requested.9

CHAIRPERSON GRIFFIS:  Well, I10

think just for clarity, the Office of Planning11

has indicated that there is no official report12

and what they are putting into the record now,13

which we'll make sure you get a copy of, is14

just an email address of this application.15

MS. PERRY:  Okay.  Because we did16

contact DDOT and we also contacted the Office17

of Planning --18

CHAIRPERSON GRIFFIS:  Sure.19

MS. PERRY:  -- to request a real20

traffic --21

CHAIRPERSON GRIFFIS:  And we22
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referred this application to them, as did the1

Office of Planning.  Okay.  So your question2

was to the Office of Planning, are they aware3

of whether DDOT did or did not do on-site --4

MS. PERRY:  Inspections.5

CHAIRPERSON GRIFFIS:  --6

inspections?7

MS. BROWN-ROBERTS:  The letter8

that I just submitted stated that they did go9

out there, I think, last Friday.10

CHAIRPERSON GRIFFIS:  Okay.11

MS. PERRY:  Does the letter --12

because we don't have it yet.  Does the letter13

say what time?  Did they go out in the morning14

rush hour?15

MS. BROWN-ROBERTS:  I think it16

says 10:00.17

MS. PERRY:  Which is after the18

congestion in the morning rush hour.  Okay.19

CHAIRPERSON GRIFFIS:  Okay.  We20

will get to that email momentarily.  Anything21

else for OP?  Very well.  I don't have any22
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other Government reports attendant to this1

application.  We can turn it over to you, Ms.2

Perry, for your case presentation representing3

ANC-3F.4

MS. PERRY:  Thank you.5

CHAIRPERSON GRIFFIS:  Certainly.6

MS. PERRY:  My name is Karen Perry7

and with me today is Commissioner Frank8

Winstead.  In discussing this application at9

our ANC meeting, we tried to balance the needs10

of the --11

CHAIRPERSON GRIFFIS:  Your mike12

went off.13

MS. PERRY:  We tried to balance14

the needs of the community with the needs of15

those that rent spaces from Mr. Klein.  We16

think our ANC had struck a great compromise17

with conditions.  We knew that if we voted18

against the parking lot, the cars would not go19

away and the dangerous situation that exists20

today would only be exacerbated.21

You have a copy of our resolution.22
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We are asking that for a one year, not a five1

year and certainly not a 10 year special2

exception.  We have been monitoring the3

condition of this lot not just at the time of4

renewal and we're not pleased with the5

condition.  We want to see this lot maintained6

on a constant basis with trash and debris7

removed and landscaping since this is a buffer8

to the homes behind it.  There is that9

landscaping buffer.  There are homes behind10

it.11

There has been talk, and I want to12

call your attention to the landscaping13

contract of February 9, 2006 and we quoted it14

in our ANC resolution.  Basically, it's a15

landscaping maintenance proposal to Borger16

Management, reference, ZIPS Dry Cleaners.17

It only discusses in there, and18

it's in our resolution, sidewalks and beds19

from the parking area.  Sidewalks and beds20

will only be performed four times a year, that21

planting beds, shrubs and trees will only be22
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mulched once a year and that leaf removal and1

cleanup of other debris will only occur once2

a year in the spring.  We are asking for a3

contract not just to ZIPS, which this4

references.5

You know, if ZIPS decides to move6

within the next five years or 10 years or two7

years, there is no landscape contract and8

there is no cleaning.  We think this lot and9

the trash and the debris needs to be cleaned10

up on a daily basis, whether it be leaves or,11

you know, dry cleaning bags, whatever, and we12

haven't seen that happening.  We believe that13

other than that and the ZIPS, you know, that14

we -- they agree with almost all of the15

conditions.16

As many of you already know, our17

ANC is a stickler for compliance with BZA18

orders and I think we have been here many19

times testifying in cases regarding that.  The20

last time we were here, and I was not part of21

that case, but the BZA approved a special22
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exception for ZIPS Dry Cleaners to expand1

their business and with it came that one2

condition.3

And in the summary order, even4

though it said nobody appeared in opposition,5

the transcript shows that there were three6

tenants, residents, who disagreed with the7

special exception.8

That special exception is linked9

to where it says "The applicant shall employ10

a traffic coordinator," and it says "This11

condition shall expire on June 13th when the12

special exception granted under BZA13

Application No. 16659, corrected order, for14

the use of the parking lot that is located15

behind the dry cleaning establishment16

expires."  So that condition was really linked17

to this application that is before us today,18

so that it could be considered, both of them,19

today.20

In Mr. Schmitt's testimony or in21

his submission to you, he basically said Mr.22
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Klein was not aware of the ZIPS application1

and that one condition.  I have given Ms.2

Bailey two letters, one from Mr. Aguglia and3

one from Mr. Klein where he signed that4

application and he gave Mr. Aguglia from5

Hunton and Williams permission to act as his6

agent.7

So to now put in a submission that8

he wasn't aware of it, we don't find that9

acceptable, and I think Ms. Bailey has given10

you copies of those things.  I just Xeroxed11

them from your files, believe it or not, while12

we were waiting for our case.13

Even though this -- wait a minute.14

The special exception by John Klein for ZIPS15

Dry Cleaners, we believe he is responsible for16

this parking lot monitor.  We do find this lot17

dangerous and the reason we had asked DDOT to18

get involved in it is that these are all19

angled parking places and we had an email that20

we forwarded to DDOT from some of the21

residents where they said they have difficulty22
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when the lot is full, negotiating this parking1

lot, because they are all angled spaces.2

And in a lot of cases, when it's3

full you have to -- you can only drive in one4

way, so cars drive in.  They are angled.  In5

a lot of cases there is no turnaround room, so6

they have to pretty much back out.  Anyway,7

basically, you know, I'm going to turn it over8

to Commissioner Winstead and then I might pick9

back up again.10

MR. WINSTEAD:  My name is Frank11

Winstead.  I am ANC-3F04 Commissioner, 454512

Connecticut Avenue, N.W., Washington, D.C.  I13

have taken some photographs which address the14

overspill parking that is related to this15

parking lot.  Commissioner Perry is handing16

them to Beverly Bailey.17

MR. SCHMITT:  Objection.  I'm not18

sure that there is any relevance to overspill19

from this particular parking.20

CHAIRPERSON GRIFFIS:  Right.21

Well, we got to get through it.22
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MR. SCHMITT:  ZIPS is meeting all1

of its requirements, if there is parking2

elsewhere, then that is not relevant to this3

inquiry.4

CHAIRPERSON GRIFFIS:  Understood.5

MS. PERRY:  We --6

CHAIRPERSON GRIFFIS:  I need to7

hear what he means by what the impact is and8

we'll get down, we'll get into the specifics9

of it.  But go ahead with your presentation.10

We'll note that we're going to come back to11

that for clarity.12

MR. WINSTEAD:  I can clarify.  I'm13

using the term overspill loosely.  If you look14

at the photographs, these are cars parking on15

the sidewalk in front of the property.  These16

are -- from my observations and while taking17

the photographs, these are customers of ZIPS.18

May I go into the photographs?19

CHAIRPERSON GRIFFIS:  I guess.  Go20

ahead.21

MR. WINSTEAD:  Okay.  The first22
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photograph, this is in front of ZIPS.  There1

is a car parked there.  It has got D.C.2

plates.  It's handicapped plates.  The two3

people at the rear, the man to the right, he4

was the driver.  The lady to the left, she was5

the passenger.  You can clearly see under the6

ZIPS awning their sign, free parking in rear,7

but these people are still parking here.8

To your far left, you will notice9

two cameras mounted and those are on the Klein10

property and I believe they are used by ZIPS11

to monitor the front of their building.  If12

you use a straight edge, you can see that the13

lower camera should be able to see that car.14

The second picture, different angle, same day.15

VICE CHAIR MILLER:  Excuse me, can16

I interrupt you for a second?17

MR. WINSTEAD:  Sure.18

VICE CHAIR MILLER:  Because the19

applicant's attorney did raise the question of20

relevance and now I'm wondering what the21

relevance is, because this case isn't about22
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ZIPS Cleaners getting a special exception.1

This case is about just the parking lot.2

MS. PERRY:  This is what is --3

VICE CHAIR MILLER:  So is there a4

connection here with the --5

MS. PERRY:  Yes.6

VICE CHAIR MILLER:  What is that?7

MS. PERRY:  The reference is8

toward the need for a parking monitor because9

when that monitor -- and I have the transcript10

here from the testimony.  That monitor was11

supposed to monitor the front and the back and12

in the transcript is a statement saying that13

ZIPS will not service customers.  And there is14

also in your transcript -- well, if you want15

me to get into it.16

VICE CHAIR MILLER:  No.17

MS. PERRY:  As to what the monitor18

was going to do, and Mr. Klein is responsible,19

we feel, for his tenants.  He has leases with20

them.21

CHAIRPERSON GRIFFIS:  But all that22



414

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

went to the operation of the ZIPS Dry Cleaning1

and then --2

MS. PERRY:  But it's the need3

still for the Zip, for that BZA order for a4

monitor to continue.5

VICE CHAIR MILLER:  So on the day6

that these pictures were taken, there was or7

there was not a traffic monitor on-site?8

MS. PERRY:  He should have been9

on-site or, as I think ZIPS is now claiming,10

they don't need it because they have cameras,11

but the cameras were in place when they filed12

their application in 2004 and here we have13

cameras.14

And I think the next picture, if15

Mr. Winstead will let me, shows a ZIPS16

employee actually helping the people take the17

clothes out of the car.18

CHAIRPERSON GRIFFIS:  I still19

don't understand any connection to the20

application that we have before us today.21

MS. PERRY:  It's the need for a22
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monitor to prevent all the traffic problems1

that we're having.2

CHAIRPERSON GRIFFIS:  If there was3

a monitor there or not there, how does it go4

to the surface parking lot in the back?  I5

mean, the spaces don't change.  The dedication6

doesn't change.  The users could change.7

We're not -- frankly, what is8

before us is not user or dedicated or anything9

of that nature, but rather the provision of10

surface parking lot in a residential zone11

based on the regulation requirements that it12

has a separation of not more than a certain13

distance and is contiguous to a commercial14

area.15

MS. PERRY:  I think it goes to the16

need for the monitor who can go out and tell17

these people they need to park in the rear and18

not on the sidewalk.19

CHAIRPERSON GRIFFIS:  Well, I20

don't disagree with you that someone needs to21

tell them that it's illegal to park in the22
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side yard.  I'm just not sure that we're the1

authority to do that in this specific2

application.  We could probably turn the3

Maryland tag in, 221BTT, right now.  I don't4

mind making a call myself.5

However, that's not to make light.6

In all seriousness, this is ridiculous.  I7

mean, the condition you're showing in this8

photograph, none of us up here are amused by9

the stupidity of it, not only just the10

unsightliness, but also the fairly unsafe11

condition that it's creating.12

But we also need to stick within13

what is reasonable jurisdiction for this14

Board.  So I guess directly said, I don't want15

to raise your expectations that we have any16

control over what is happening here, so let's17

continue.18

MS. PERRY:  Okay.19

MR. WINSTEAD:  Okay.20

MS. PERRY:  I don't think they21

want to do those.22
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MR. WINSTEAD:  Okay.1

VICE CHAIR MILLER:  Can I just ask2

a question on this since you're not going to3

go through these pictures.  There is one that4

shows it at Burger King.  Now, is that --5

would you then say that Burger King needs that6

traffic monitor?7

CHAIRPERSON GRIFFIS:  It isn't8

though, but Burger King isn't -- I'm sorry.9

VICE CHAIR MILLER:  No, go ahead.10

CHAIRPERSON GRIFFIS:  But this is11

the photograph she is referring to.  That is12

the same photograph.13

VICE CHAIR MILLER:  No, this one.14

MS. PERRY:  No, there is another15

one.16

CHAIRPERSON GRIFFIS:  Yes, but17

they are all -- yes, I see that.  That is the18

Maryland car.  You see, if you go from a19

different direction.20

MR. WINSTEAD:  Oh.21

CHAIRPERSON GRIFFIS:  I'm sorry.22
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Go ahead with your question.1

VICE CHAIR MILLER:  Okay.  Is this2

a Burger King problem or --3

MR. WINSTEAD:  No.  Okay.  The4

first three pictures occurred on one day.  The5

second two pictures occurred on a different6

day.  I tried to take photographs from7

different angles to give better perspective.8

That's what it is.9

CHAIRPERSON GRIFFIS:  That makes10

sense.  That makes sense.11

MS. PERRY:  But it is a different12

car on a different day still parked on the13

sidewalk and it was not Burger King.  It was14

ZIPS.15

MR. WINSTEAD:  Yes.  And on the16

fifth picture, you will notice the lady17

putting a bag into her car.18

CHAIRPERSON GRIFFIS:  Yes, she has19

a startled look.20

MR. WINSTEAD:  That is a ZIPS bag.21

She has a startled look.22
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CHAIRPERSON GRIFFIS:  We got her1

tag number.  No worries, Mr. Turnbull is all2

over that.  He is our federal representative3

to take care of business.  Okay.  I think we4

have -- I mean, I -- you know, there it is.5

There is no question we understand the6

concern.  Now, we just have to see if there is7

anything we can do with it.8

MS. PERRY:  I think it goes to our9

point that the monitor was supposed to patrol10

the back and the front, so to comply with11

parking and regulations and, you know, seeing12

that the business is kept.13

CHAIRPERSON GRIFFIS:  Well, and14

not standing -- as I recall, not standing when15

that lane was to be cleared for the commuter16

traffic.17

MS. PERRY:  We also want to call18

your attention that ZIPS did not expand, to19

our knowledge.  Instead, they have opened up--20

when ZIPS came to you, it was for an expansion21

and they took over space by a beauty parlor.22
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Instead, what we have -- and we don't know1

whether ZIPS actually expanded or not.2

Instead, they have opened up3

another traffic generating store called Sips4

that is now a tenant of Mr. Klein's.5

CHAIRPERSON GRIFFIS:  Okay.6

MS. PERRY:  But I also want to7

call your attention to the two letters that8

were placed in the file by Corrine Gutman9

because she could not stay here.10

CHAIRPERSON GRIFFIS:  Oh, right.11

MS. PERRY:  And I think you have12

copies of them.13

CHAIRPERSON GRIFFIS:  Excellent.14

Yes, indeed.15

MS. PERRY:  And one of them is a16

letter from Mr. Gutman who was out of town,17

and she was going to enter it into the record18

also and you have a copy of it, where he says19

he -- and I would call your attention first to20

Mr. Tim Gardner's letter, paragraph number21

two, where they talk about the parking lot.22
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"The large volume of drivers1

double park their cars in the alley and park2

illegally at other lots.  The driver's3

response was I was just picking up dry4

cleaning.  By the time the police arrive I5

will be long gone.  Once this car leaves,6

another immediately replaces it.  Dry cleaning7

bags are constantly found throughout the8

entire block.  The parking lot is rarely9

clean."10

And in Ms. Gutman's letter -- and11

both of these residents are within 200 feet of12

the parking lot.  "ZIPS delivery vehicle13

frequently blocked the alley.  The traffic14

into and out of the parking lot is constant15

and noisy, goes in opposite directions.  They16

don't keep the parking lot and the surrounding17

area clean.  They do nothing to monitor or18

patrol the parking lot."19

Anyway, I think it goes to the20

case where we feel and the ANC strongly feels21

that the parking lot needs to be cleaned on a22
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daily basis, the bags picked up, and that we1

do need a traffic monitor to prevent the2

double parking in the alley, the cars, the3

delivery trucks and that this lot be used.4

CHAIRPERSON GRIFFIS:  Okay.  Do5

you have any difficulty with the wording that6

Office of Planning was putting forward in7

their analysis, which was to keep the parking8

lot free and clear of debris at all times?9

MS. PERRY:  We do not have a10

problem with that.  We do have a problem11

though with getting rid of the monitor.  I12

think that is where the big dispute is.  We13

need to do something in that area.14

CHAIRPERSON GRIFFIS:  Sure.  And15

let me ask you this.  Say we did have --16

MS. PERRY:  And we feel Mr. Klein17

is responsible.18

CHAIRPERSON GRIFFIS:  Say, as Mr.19

Etherly wants, we holster him with a gun and20

we put a parking monitor out front, that's a21

joke for the record, I mean, all the jokes.22
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MS. PERRY:  I know Mr. Etherly.1

BOARD MEMBER ETHERLY:  Thank you2

very much for that clarification, Mr. Chair.3

CHAIRPERSON GRIFFIS:  Very good.4

Good.  That was my suggestion.  No.5

MS. PERRY:  Had I been in his6

ward, I would have voted for him.7

CHAIRPERSON GRIFFIS:  Yes, indeed.8

Cheers.  What are they supposed to do in a9

situation that you even look at?10

MS. PERRY:  Well, according to the11

transcript --12

MR. WINSTEAD:  May I speak?  Well,13

the one thing I would like to point out14

through the photographs, I mean, Mr. Klein's15

tenant, ZIPS, they are servicing customers who16

were parking illegally.17

CHAIRPERSON GRIFFIS:  Right.18

Well, I know, but now you have got a traffic19

monitor out there.20

MS. PERRY:  Okay.21

CHAIRPERSON GRIFFIS:  Maybe they22
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come in kind of new.1

MS. PERRY:  Let me do it this way.2

CHAIRPERSON GRIFFIS:  In honor of3

the ANC, couldn't they --4

MS. PERRY:  I'm going to --5

CHAIRPERSON GRIFFIS:  Let me just6

answer my own question then.  Don't they only7

have the ability to walk around and say,8

please, would you park legally?9

MS. PERRY:  I think they have the10

ability a little bit.  Let me tell you what11

Mr. Vago from ZIPS said in his transcript to12

you.13

"Primarily, our problem with the14

parking lot is that we hope the traffic15

coordinator will solve two things.  One,16

preventing people from parking and leaving and17

either going to UDC or Burger King or Office18

Depot.  So by having someone out there19

controlling the parking lot, that takes care20

of a considerable amount of the problems21

because a lot of people do park and they just22
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go elsewhere.1

The second objective is to help2

people get in and out of the parking lot3

faster, so when people are trying to either4

get through the alley or get out of the5

parking lot --6

CHAIRPERSON GRIFFIS:  Okay.7

MS. PERRY:  -- they can be there8

to assist them.  If we make that a smoother9

process, then people will actually get in and10

out faster and it will allow the parking11

spaces to come available quicker."12

CHAIRPERSON GRIFFIS:  Okay.  So I13

understand.  So, actually, they didn't think14

they would do anything out front.  Okay.15

Anything else?16

MS. PERRY:  No, that's further in17

their transcript.  I can put that into the18

record also.19

CHAIRPERSON GRIFFIS:  That's all20

right.  That's all right.  I understand what21

it was supposed to do.  Other questions?22
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VICE CHAIR MILLER:  Ms. Perry, I1

would like to ask you the same question I2

think I asked the applicant in that there was3

this traffic coordinator there supposedly for4

at least a year or so or more, and I would5

just be interested in whether that was6

successful or not or what was good about the7

experience or bad or solved the problem,8

didn't solve the problem?9

MS. PERRY:  I think if you see Mr.10

Gutman's letter, he even refers to the fact11

that in the last year we have barely ever seen12

the traffic monitor, so we don't know what13

happened to him, whether he was an employee14

who just went out periodically or whether it15

was an actual person hired that should have16

been out there during these hours.17

VICE CHAIR MILLER:  So is it18

correct then that you never saw a traffic19

monitor, so you couldn't say that it worked20

having a traffic monitor?21

MS. PERRY:  I cannot say22
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personally.  I can only go by the reports from1

our residents that live around that area.2

VICE CHAIR MILLER:  What was their3

experience, good or bad?4

MS. PERRY:  Well, I think the5

experience is that they have never seen them6

really.7

VICE CHAIR MILLER:  Never seen8

him.  Okay.  Then my other question is with9

respect to the landscaping contract.  I guess10

your report didn't address any way in which it11

should be improved, but you seem to express12

dissatisfaction with the adequacy of it.13

MS. PERRY:  Well, it's only to14

ZIPS Dry Cleaner.  If you read this, it says15

Re: ZIPS Dry Cleaner.  This is what they16

submitted to us.  Our question is it should be17

for the whole building.  You know, the parking18

lot should be to Mr. Klein or to Borger, not19

just for ZIPS, because if ZIPS should move --20

CHAIRPERSON GRIFFIS:  Right.21

MS. PERRY:  -- what happens to the22
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contract?1

CHAIRPERSON GRIFFIS:  But they2

would have to comply with our order, which3

doesn't go to the user or the tenant.4

MS. PERRY:  Yes.  No, no, we want5

to see the landscaping cleaned, you know,6

fixed up.7

CHAIRPERSON GRIFFIS:  Sure.8

MS. PERRY:  And placed as needed9

at all times, not just the two or three times10

a year.11

VICE CHAIR MILLER:  Okay.  One12

other question.  I mean, I did ask Office of13

Planning their impression of the landscaping14

and here we have this picture which shows some15

of the landscaping, which seems to me --16

MS. PERRY:  We have no problem17

with the landscaping.18

VICE CHAIR MILLER:  You have no19

problem with the landscaping.20

MS. PERRY:  No.21

VICE CHAIR MILLER:  Okay.22
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MS. PERRY:  We just want to see1

it.  You know, we want to see the leaves raked2

up more than once a year if necessary and3

whatever.4

VICE CHAIR MILLER:  Okay.  Thank5

you.6

CHAIRPERSON GRIFFIS:  What is your7

understanding?  Well, let me ask you directly.8

The property line, you show on your drawings9

the row of hedges at the north end of the10

parking.  However, in the photograph there is11

clearly like a tree buffer.  Your property12

line ends where you have drawn it, which is13

essentially past the hedges.14

MR. BORGER:  No, actually --15

CHAIRPERSON GRIFFIS:  I'm sorry.16

MR. BORGER:  Thanks.  Excuse me.17

The property line is up the hill sort of.18

CHAIRPERSON GRIFFIS:  It is?19

MR. BORGER:  It is up the hill.20

CHAIRPERSON GRIFFIS:  So that's21

all under your control?22
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MR. BORGER:  Yes, it is.1

CHAIRPERSON GRIFFIS:  Okay.  Good2

enough.3

MR. BORGER:  Could I clarify a4

couple of statements that --5

CHAIRPERSON GRIFFIS:  In a minute.6

MR. BORGER:  Okay.7

CHAIRPERSON GRIFFIS:  But not now.8

MR. BORGER:  Certainly.9

CHAIRPERSON GRIFFIS:  Okay.10

Anything else?  Any other questions?  Anything11

else, Ms. Perry?12

MS. PERRY:  Not right now.13

CHAIRPERSON GRIFFIS:  Okay.  Any14

cross?  I'm sorry, more?  We're all set?15

Cross?16

MR. BORGER:  I want to speak on17

behalf of Mr. Klein relative to this.18

MR. SCHMITT:  Yes, but that's your19

testimony.20

CHAIRPERSON GRIFFIS:  We'll let21

you close on that.22



431

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

MR. BORGER:  Okay.1

MR. SCHMITT:  That's your2

testimony.3

MR. SCHMITT:  Ms. Perry, you have4

spoken about a dangerous condition.  What5

facts do you have to back up that there is a6

dangerous condition?  Do you have accident7

reports?  Do you have photographs of destroyed8

cars or, I mean, of ambulances?  I mean,9

that's what we're asking.10

MS. PERRY:  The ANC does not have11

that, but if they -- you know, you would like,12

we would be happy to go get police reports,13

etcetera, etcetera for you.  We have to go on14

the testimony and the emails we have received15

from the residents who deal with, use it on a16

daily basis and I think there's two letters17

that have been put into the file, which is18

just a sample.19

I can go next door and make a copy20

of another email or if the record stays open,21

I can make a better copy of it because my22
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printer cut off half of it, where we did ask1

DDOT for help to address some of the2

conditions in the back parking lot.3

CHAIRPERSON GRIFFIS:  Okay.  And I4

think that's --5

MS. PERRY:  Do I have personal6

experience?  When I have been back there, it7

has been a disaster.  Did I see any accidents?8

No.9

CHAIRPERSON GRIFFIS:  And what10

letters are you referring to?11

MS. PERRY:  The two that were put12

into the record today.13

CHAIRPERSON GRIFFIS:  Okay.  Which14

talk about the conditions, the current15

conditions by observation.  Okay.  Next16

question?17

MR. SCHMITT:  Ms. Perry, there18

isn't a sidewalk on the alley, is there?19

MS. PERRY:  No.20

MR. SCHMITT:  Okay.  I have no21

further questions.22
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CHAIRPERSON GRIFFIS:  Okay.1

MS. PERRY:  If I can elaborate2

though, and let me get the document.  That3

wording was directly from the landscape4

contract that you submitted as part of your5

application where it talks about the cleaning.6

CHAIRPERSON GRIFFIS:  What7

wording?8

MS. PERRY:  Well, he just asked me9

about a sidewalk.10

CHAIRPERSON GRIFFIS:  Yes.11

MS. PERRY:  Off the alley.  The12

wording from our ANC resolution, which was13

taken, shows that trash and debris from the14

parking area, sidewalks and beds will only be15

performed four times a year.16

CHAIRPERSON GRIFFIS:  I see.17

MS. PERRY:  So if that's the18

sidewalk you're referring to, that was in19

your, the applicant's, submission.20

CHAIRPERSON GRIFFIS:  Okay.21

Interesting clarification.  Very well.  I22
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think we move ahead then and ask --1

VICE CHAIR MILLER:  I have one2

more question.  I'm sorry.3

CHAIRPERSON GRIFFIS:  -- if there4

are any other questions.  Ms. Miller?5

VICE CHAIR MILLER:  Ms. Perry,6

what hours do you think are the most7

problematic in the parking lot?8

MS. PERRY:  ZIPS talks about in by9

8:30 out by 5:00, so if you drop your stuff10

off in the morning.  So, basically, to us it's11

the morning rush hours and the evening rush12

hours that seem to be the most problematic.13

During the day it seems fine.14

It's just -- and Saturday is --15

you know, it's busy all day.  But, basically,16

it's the mornings and the evening rush hours17

where we see the double parking, the cars on18

the sidewalks and the rush to get your clothes19

in as people are going to work before 8:30.20

VICE CHAIR MILLER:  Okay.  So that21

would be like 7:00 to 8:30?22
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MS. PERRY:  I would say maybe 7:301

to 8:30 or 8:45 and then, you know, between2

5:00 and say 6:30 seem to me to be the most3

problems from what we have seen.4

VICE CHAIR MILLER:  And the5

Saturdays it's busy, but it's not a rush?6

MS. PERRY:  Not the rush that we7

normally have.  And on Saturday, there is8

parking on Connecticut Avenue where during the9

week it's supposed to be four lanes of10

traffic, you know.  There is no parking during11

the morning rush hours or evening.12

VICE CHAIR MILLER:  Thank you.13

CHAIRPERSON GRIFFIS:  Very well.14

(Whereupon, at 5:00 p.m. the15

Public Hearing continued into the evening16

session.)17

18



436

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

E-V-E-N-I-N-G S-E-S-S-I-O-N1

5:00 p.m.2

CHAIRPERSON GRIFFIS:  Any other3

questions of the Board at this time?  Not4

noting any other questions, are there persons5

present here for Application 17527 to provide6

testimony?  Persons in support of the7

application?8

MR. AGUGLIA:  Good afternoon,9

Board Members, Richard Aguglia representing10

COIM Enterprises, LLC D/B/A ZIPS Dry Cleaners,11

and as I said as the principal tenant and also12

principally responsible for paying for the13

traffic coordinator.  I will just take one14

minute to set the background and then Mr. Vago15

will testify.16

You will recall roughly two years17

ago that you granted a special exception with18

one condition of a traffic coordinator as19

expressed by the ANC.  Mr. Mann said it's not20

going to work.  It's going to be too hard to21

enforce.  Mr. Griffis and Mr. Etherly said if22
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it's going to promote lawful parking, let's1

give it a try.  Ms. Miller said let's make it2

a two year experiment and see if it works.3

ANC SMD Mr. Kessler said it's4

unenforceable, it's not going to work.  And I5

would note that he has submitted a separate6

letter in opposition to the ANC's position in7

support of the applicant's position without a8

traffic coordinator.  Our purpose today here9

is in support of the applicant without the10

condition of a traffic coordinator.  Mr. Vago11

will elaborate.12

MR. VAGO:  Thank you.  I'm Brett13

Vago, owner of ZIPS Dry Cleaners, 441814

Connecticut Avenue.  The only thing I can15

elaborate on for the most part is there has16

been a lot of testimony from the applicant and17

from the ANC about the traffic coordinator and18

its effectiveness and I can testify on that,19

because I'm the one who hired him, I'm the one20

who pays him.21

I work 60 hours a week.  I get to22
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see him every single time they are out there.1

A couple of clarification points.  There was2

a letter submitted saying in the last 123

months nobody has seen the traffic4

coordinator.  I can submit paid invoices, if5

the Board would like.  I maintain 90 days6

worth of security video.  I can submit every7

single day the traffic coordinator has been8

there 90 days to clarify that.9

The traffic coordinator originally10

when we were back here in 2004, we came up11

with this idea, because the ANC were having12

issues with the parking lot.  Unfortunately,13

it was not just with us, it was with the car14

wash and Burger King that are connected and15

the tightness of the alley.  But at that time,16

we were the ones before the Board looking to17

expand and we were looking for the ANC's18

support and we decided to give this a trial19

period.20

Karen Perry did put into --21

repeated my testimony from 2004 where I stated22
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that there were two purposes for the traffic1

coordinator.  At that time, that was correct.2

We originally did start out having the traffic3

coordinator attending the front.  That turned4

out to be a disaster.  No enforceable rights,5

nobody listened, nobody could care less if6

they were parking illegally on the street.7

It was a waste of time and it also8

kept him away from the back where he was able9

to do more good.  When we put the traffic10

coordinator in the back in the last roughly11

two years, sorry, about maybe a year and a12

half, the traffic coordinator there, we have13

seen no improvements.14

Now, I would like to clarify that15

under my testimony given today that the16

parking lot is not dangerous.  There really is17

no major issue with the parking lot with18

people getting in and out.  I have been there19

since 1998.  I've been there for eight years.20

Six years before a traffic coordinator even21

came along.22
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I have been fortunate up until1

about the last year to grow my business, so,2

obviously, something must be working right.3

If people couldn't get in and out around all4

these accidents and ambulances and police are5

everywhere, my business would be dead.6

I don't think the traffic7

coordinator has been successful enough.  I8

would like to refer to the pictures that the9

ANC submitted.  In regards to the first10

picture, I am aware of this particular one.11

It is unfortunate when they park up.  I would12

like to state that the guy on the right is13

handicapped.  He has -- you know, he has those14

hand walkers.15

My employee actually did help him16

take the clothes out, because he was17

handicapped.  I wasn't going to deny that.  It18

also would have helped us to get the clothes19

out quicker.  So while we don't condone20

actually them parking actually on the front,21

we did actually assist this customer.  As for22
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the other parking in the back -- I'm sorry,1

the last parking, the Maryland one that2

Chairman Griffis is going to turn in, we're3

not aware of.4

I'm not aware of that, but, yes,5

our employees have been notified and I6

testified this back in 2004 that we would not7

serve them.  But understand that to a certain8

extent, we do ask them to park in the back,9

but there is very limited of what we can do or10

what our employees can do to restrict somebody11

from parking illegally.  We don't like it.  I12

don't like it either.  I think it's disgusting13

to see a car parked in front of our space.14

Also, understand it's not a big15

problem.  I'm sorry you've seen these two16

pictures here, but it's coming across like17

there is these cars happening on a daily basis18

or a weekly basis, that's just not true.  And19

being once again that I'm there all the time,20

I can testify on that.21

But going back to the traffic22
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coordinator, it was something we tried.  Now,1

going back to, I'm sorry, the first picture2

again, what I was originally trying to get to3

was the ANC referred to two cameras on the4

left hand side patrolling the parking lot.  I5

installed cameras in 2000.6

The first camera you're looking7

outside, giving out our trade secrets, is a8

dummy camera.  The other camera was installed9

three months ago and that is actually10

controlling the front.  And we have installed11

cameras in the back and we have expanded our12

cameras, but that has been recently within13

three or four months.  And we did that because14

of the traffic coordinator not being as15

effective, my partner and I, business16

partner --17

MS. PERRY:  Mr. Griffis, if I may,18

he -- a person in support gets three minutes.19

This is just --20

CHAIRPERSON GRIFFIS:  Too much21

time?22
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MS. PERRY:  Well, yes.  I mean, I1

think it's interesting, but they should have2

applied for party status or whatever.3

CHAIRPERSON GRIFFIS:  I4

understand.  Go ahead.  Let's wrap it up.5

MS. PERRY:  I mean --6

MR. VAGO:  Okay.  Just in summary,7

that we did install cameras three or four8

months ago expanding our existing cameras.9

CHAIRPERSON GRIFFIS:  Sure.10

MR. VAGO:  That we use to patrol11

the back parking lot, which we have found more12

effective.  We're able to go back and search13

history when people have parked there.  We14

have started calling the police more often,15

ticketing and we have seen parking down.16

People who have parked in our lot and gone17

elsewhere, we have seen that slowly reduce.18

It will take time.  This has been much more19

effective than the traffic coordinator.20

I don't see any issues between21

7:00 and 11:00 Mondays and Fridays and as22
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Karen Perry testified on Saturdays it's not1

really an issue.2

CHAIRPERSON GRIFFIS:  Okay.  3

MR. VAGO:  So there really isn't4

much effectiveness of the traffic coordinator.5

CHAIRPERSON GRIFFIS:  Interesting.6

MR. AGUGLIA:  Notices of7

violation.8

MR. VAGO:  That's right.  We do9

put notices of violation before we call the10

police on each car.11

CHAIRPERSON GRIFFIS:  Okay.  Thank12

you much.13

MR. VAGO:  Thank you.14

CHAIRPERSON GRIFFIS:  Questions?15

VICE CHAIR MILLER:  What about the16

problem that we heard about with respect to17

rush hour, there being a lot of cars in the18

lot having difficulty getting in and out of19

the spaces?20

MR. VAGO:  Oh, I think Joe Borger21

submitted a picture this morning that he took22
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at 9:30?1

MR. BORGER:  9:00.2

MR. VAGO:  9:00.  It actually only3

shows four cars in the parking lot.4

VICE CHAIR MILLER:  How about, you5

know, rush hour, which Ms. Perry has referring6

to?7

MR. VAGO:  Well, we are in by 9:008

out by 5:00, so taking a picture at 9:00 would9

be literally right on the cutoff.10

VICE CHAIR MILLER:  So you're11

9:00?  In by 9:00?12

MR. VAGO:  We're in.13

VICE CHAIR MILLER:  Okay.  14

MR. VAGO:  It's our song.15

VICE CHAIR MILLER:  Okay.  16

MR. VAGO:  In by 9:00 out by 5:00.17

VICE CHAIR MILLER:  Well, does the18

parking lot get crowded in the morning?19

MR. VAGO:  Occasionally.20

VICE CHAIR MILLER:  8:30 to 9:00?21

MR. VAGO:  Occasionally.22
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VICE CHAIR MILLER:  But you don't1

see that that has been a problem though with2

respect to safety?3

MR. VAGO:  I don't know of any4

safety issues.  I don't know of any traffic.5

I mean, there has been the occasional fender6

benders, but I mean that's been very few and7

in between over the eight years I have been8

there.9

VICE CHAIR MILLER:  Was the10

traffic coordinator useful with respect to11

guiding the cars in those situations?12

MR. VAGO:  We have our equal13

amount of compliments and equal amount of14

complaints of the traffic coordinator.  Right,15

because unfortunately people do what they want16

to do.  A lot of times the people won't listen17

to our traffic coordinator and other people18

get upset that he is not controlling the19

parking lot.  It's just --20

VICE CHAIR MILLER:  And you have21

had a traffic coordinator, even though you22
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haven't been required to have one over the1

last few months?2

MR. VAGO:  That's correct.  Um-3

hum.4

VICE CHAIR MILLER:  Do you intend5

to have a traffic coordinator if you're not6

required to have one?7

MR. VAGO:  I can see it continuing8

maybe on certain days, maybe during busy9

seasons.  Dry cleaners has its ups and downs.10

My business has slowed considerably with11

competition.  I would consider doing that when12

the time would be, sometimes it just would13

only be needed on the months that were busy.14

Definitely not during our slow seasons.15

VICE CHAIR MILLER:  Okay.  Thank16

you.17

MR. VAGO:  Thank you.18

CHAIRPERSON GRIFFIS:  Any other19

questions?  Cross?20

MR. SCHMITT:  No, no questions on21

cross.22
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CHAIRPERSON GRIFFIS:  Cross?1

MS. PERRY:  No.2

CHAIRPERSON GRIFFIS:  Okay.  Very3

well.  I'll ask for any other persons present4

in this application that would like to provide5

testimony in support?  In opposition?  Anyone6

else here for this application?  Not noting7

any other persons present to provide8

additional testimony, why don't we turn it9

over to you for closing?10

MR. SCHMITT:  We would like to11

clarify one thing as to this cleaning up of12

the parking lot asked of Mr. Borger.  It has13

been raised by Ms. Perry.14

CHAIRPERSON GRIFFIS:  Sure.15

MR. BORGER:  I apologize for my16

voice here.  It's hard to hear me.17

CHAIRPERSON GRIFFIS:  Right.18

MR. BORGER:  But let me clarify19

the landscaping contract and the maintenance20

of the parking lot.  They are separate.  They21

are not the same agreement.  The agreement22
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with Greenscene Landscaping, that you have a1

copy of, is strictly a landscaping contract to2

maintain that hill that you see.3

CHAIRPERSON GRIFFIS:  Right.4

MR. BORGER:  While they are there,5

like all contractors, they are to pick up6

whatever they see on the ground, but they are7

not our maintenance agreement.8

CHAIRPERSON GRIFFIS:  Okay.  9

MR. BORGER:  Secondly, this10

contract with Greenscene is identified as Zip11

Drycleaners in the name of Borger Management,12

Inc.  We are the ones.  I am the one that13

actually signed that contract, not ZIPS and14

the purpose of the name ZIPS is only because15

to identify those four parking lots in the16

rear of these buildings.17

CHAIRPERSON GRIFFIS:  Sure.18

MR. BORGER:  We are known as the19

ZIPS because of the signage of ZIPS.  Next20

door is known as Burger King, but Burger King21

doesn't own that parking lot.  It is owned by22
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Potomac.1

CHAIRPERSON GRIFFIS:  Sure.2

MR. BORGER:  And so on.  So this3

is just a reference point, so they know which4

lot behind which building to maintain.  As far5

as the maintenance of the parking lot is6

concerned, that's a separate matter and that7

is directed by Borger Management as directed8

by my own employees.  I brought here an9

operating statement from December 29, 200510

year to date.  "We spent $11,944.7611

maintaining the common areas which includes12

the parking lots at ZIPS."13

CHAIRPERSON GRIFFIS:  How often do14

they clean up?15

MR. BORGER:  Three days a week,16

Monday, Wednesday and Friday.17

CHAIRPERSON GRIFFIS:  And how do18

they clean them?19

MR. BORGER:  In the a.m.20

CHAIRPERSON GRIFFIS:  How?21

MR. BORGER:  With broom, brush and22
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deposited into the dumpster at the corner of1

the lot.2

CHAIRPERSON GRIFFIS:  Okay.  So3

it's a manual cleaning.4

MR. BORGER:  It's a manual.  The5

lot is too small --6

CHAIRPERSON GRIFFIS:  They go up7

when they get in and out of cars?8

MR. BORGER:  -- to put a machine9

on.10

CHAIRPERSON GRIFFIS:  Right.11

MR. BORGER:  That is complimented12

by our agreement with ZIPS Dry Cleaning in13

their lease agreement to clean the lot on a14

daily basis.15

CHAIRPERSON GRIFFIS:  Okay.  16

MR. BORGER:  So the lot is cleaned17

by two different, but I wanted to separate the18

landscaping contract --19

CHAIRPERSON GRIFFIS:  Sure, sure.20

MR. BORGER:  -- from the ZIPS21

cleaning.22
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CHAIRPERSON GRIFFIS:  Sure.  I1

think what Ms. Perry was focusing on, which I2

tended to agree, was that it would be cleaned3

once a year for the lease and debris and the4

landscaping.  So you're saying that your5

maintenance people would be able to between6

those annual landscaping contract sites clean7

up the used debris or anything else, trash, on8

the site?9

MR. BORGER:  Three days a week,10

correct.11

CHAIRPERSON GRIFFIS:  Okay.12

MR. BORGER:  And then finally with13

that, let me just clarify ZIPS -- this is not14

a ZIPS Dry Cleaning parking lot.15

CHAIRPERSON GRIFFIS:  Right.16

MR. BORGER:  As we had stated17

earlier, PETCO was a tenant before.  ZIPS Dry18

Cleaning lease expires in April of '08.19

CHAIRPERSON GRIFFIS:  Right.20

MR. BORGER:  At this point, I21

don't want to link the ZIPS to Mr. Klein and22
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the need for the parking lot for the building.1

CHAIRPERSON GRIFFIS:  Right.2

MR. BORGER:  Because it just seems3

to get a little blurred in the discussion.4

CHAIRPERSON GRIFFIS:  Good.5

MR. BORGER:  With this parking6

lot.7

CHAIRPERSON GRIFFIS:  Now, in8

terms of this three times a week, obviously,9

someone now is in charge of doing that or does10

that in terms of your maintenance contract.11

What if someone was to pull in there, it12

doesn't matter who it was, and they decide to13

empty all their trash out of their car onto14

the surface and that's in between the three15

days?  What happens in that scenario?16

MR. BORGER:  Well, my conversation17

with ZIPS, they have their person out there18

every day.19

CHAIRPERSON GRIFFIS:  I see.20

MR. BORGER:  My person typically21

comes in the morning before 11:00 a.m.22
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CHAIRPERSON GRIFFIS:  I see.1

MR. BORGER:  We clean the lot.2

His folks would typically pick up what we3

don't get in the afternoon.  So the answer to4

your question is it shouldn't be there more5

than 24 hours.6

CHAIRPERSON GRIFFIS:  Okay.7

Excellent.  And you would tend to continue8

that cooperation with any tenant that would9

lease these spaces?10

MR. BORGER:  Absolutely.11

CHAIRPERSON GRIFFIS:  Okay.12

Questions?13

VICE CHAIR MILLER:  I don't know14

if you addressed this before, but I just15

happened to be looking at the landscape16

proposals dated February 9, '06 and it talks17

about garden maintenance four times during the18

season.  Is this just the spring's proposal19

and then there is another one or is this the20

only one or what?21

MR. BORGER:  No.  The landscaping,22
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a brief, very brief history.  We had other1

types of landscaping on that hill that proved2

not to be durable, because there is no way to3

water this landscaping.  So we went to -- a4

few years ago we replaced all the landscaping5

with evergreens.  They are much hardier.  They6

don't need as much water.  They get trimmed7

and mulched.8

These folks typically start in the9

spring when you do this, you know, April,10

June, August and October type of scenario.11

And it appears to be, you know, adequate based12

off of the appearance of the landscaping.  And13

that recommendation is by Greenscene.  They do14

many of our properties.  So they set forth15

what they think we need.16

VICE CHAIR MILLER:  Thank you.17

CHAIRPERSON GRIFFIS:  Good.  What18

else?19

MR. SCHMITT:  That's all, Your20

Honor.21

CHAIRPERSON GRIFFIS:  No other22
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closings, summations?  That's it?1

MR. SCHMITT:  Well, Your Honor, we2

believe that our testimony that we have3

presented supports our application for the4

continuation of the special exception for5

using the parking lot in back.  There have6

been complaints made as to trash and things of7

that nature.  Unfortunately, those trash will8

accumulate, will be there from time to time,9

but it is cleaned up and we have presented10

evidence as to when and how it is being11

cleaned up.12

Based upon the time that this13

parking lot has been there, and the fact that14

at the ANC meeting that the two people who15

have submitted letters now did not appear at16

that meeting to make these reports or to17

contact us about whatever problems they have18

seen, we would ask that those be discounted19

and that also Mr. Kessler said that he had20

contacted by email the persons around the21

parking area and had not received a response.22
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That's in his letter, Mr. Kessler's letter to1

the Board.2

The alleyway does handle traffic.3

There is a Burger King.  There is a car wash.4

There is a Days Inn and there is other5

traffic.  It does have traffic and it will6

have traffic.  But we are not responsible for7

that traffic.  We are responsible for the8

parking lot.  And we do take care of the9

parking lot.  There is no traffic from that10

parking lot extending any distance out into11

the streets.12

We ask further that there not be a13

parking coordinator for all of the reasons14

that have been testified to here today and for15

the reasons that I've stated and partially the16

traffic coordinator plain simply does not have17

the authority or the power to do anything18

particularly helpful.  That it's only if on a19

small chance he gets, he or she gets,20

cooperation from the people.21

One of the letters submitted was22
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from a -- stated that a driver double parking1

said well, I'm just going to do this.  The2

police won't come here quickly enough.  Well,3

any parking coordinator would have -- be in4

the same situation.  They would have to call5

the police in order to get somebody there.6

We're asking that all of the7

conditions being made that we be given an8

extension on the -- for the -- extension of9

the special exception.  We're asking for 1010

years.  We understand there is --11

MS. PERRY:  We object.12

MR. SCHMITT:  -- five years.13

MS. PERRY:  The application is for14

five years.15

CHAIRPERSON GRIFFIS:  No, no, no.16

MS. PERRY:  Okay.  17

CHAIRPERSON GRIFFIS:  Thanks.18

MR. SCHMITT:  That as I stated,19

that that was a question raised by the Office20

of Planning as to why it wasn't 10 years.21

CHAIRPERSON GRIFFIS:  Sure.22
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MR. SCHMITT:  And we -- obviously,1

it has been five years and if that's the2

Board's practice, then it's five years.3

CHAIRPERSON GRIFFIS:  Good.  Thank4

you very much.  We appreciate it.5

MR. SCHMITT:  Sure.6

CHAIRPERSON GRIFFIS:  Last7

questions.  First of all, is there lighting on8

the parking lot?9

MR. SCHMITT:  Yes, there is and10

that's covered under the agreement.  Not so11

much that there be lighting, but one of the12

special conditions is that the lighting not13

extend out of the parking lot.14

CHAIRPERSON GRIFFIS:  Right.  I15

understand that.  So the lighting is your's?16

MR. BORGER:  I can answer the17

question.  The lighting is actually on the18

building on the other side of the alley.19

CHAIRPERSON GRIFFIS:  Right.20

MR. BORGER:  It's towards --21

CHAIRPERSON GRIFFIS:  There's no22
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lighting on the surface parking lot?1

MR. BORGER:  There's no surface2

lighting on the lot itself.3

CHAIRPERSON GRIFFIS:  Okay.  Good.4

Let me ask you, Ms. Brown-Roberts, do you have5

an opinion, the Office of Planning have an6

opinion on the 10 year timing?7

MS. BROWN-ROBERTS:  When I had8

looked at the application first, I thought9

there was some justification for the 10 years.10

But then after all the issues came up, as I11

recommended in our report, I recommended five12

years.13

CHAIRPERSON GRIFFIS:  Okay.  So14

your recommendation stands at five years?15

MS. BROWN-ROBERTS:  It stands,16

right.17

CHAIRPERSON GRIFFIS:  Ms. Perry,18

you object to 10 years?19

MS. PERRY:  Our ANC certainly20

does.21

CHAIRPERSON GRIFFIS:  Okay.  22
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MS. PERRY:  But I think also, we1

recommended one year and I note that might be2

too short, but we would like to monitor, you3

know.4

CHAIRPERSON GRIFFIS:  Sure.5

MS. PERRY:  Contrary, they keep6

referring to Mr. Kessler in their statements7

and his letter.  It was Mr. Kessler who8

encouraged Corrine Gutman to come here today.9

CHAIRPERSON GRIFFIS:  Um-hum.10

MS. PERRY:  He did not get11

responses to his email, because a lot of12

people were away in the summer.13

CHAIRPERSON GRIFFIS:  I see.14

MS. PERRY:  But he did encourage15

her to come here so -- not to put her letter16

in the record.17

CHAIRPERSON GRIFFIS:  Right.18

MS. PERRY:  Or Mr. Gardner's.19

CHAIRPERSON GRIFFIS:  Gotcha.20

Okay.21

MS. PERRY:  Just because they22
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don't come to an ANC meeting when they were1

here physically, you know, is wrong.  It's not2

her fault she couldn't stay.3

CHAIRPERSON GRIFFIS:  Right.  No,4

and no one is taking that into account in5

terms of our deliberation, I assure you.6

Okay.  So we have one, five, 10 years,7

fascinating.  We're going to set this for8

decision making the 14th of November '06.  I9

don't think we need anything else into the10

record, at this time.  I think we are full,11

unless other Board Members see anything else12

that I'm missing at this point.13

Very well.  Thank you all very14

much.  We appreciate it.  The record will be15

closed now and we will call this for decision16

on the 14th.  Unless there's any other17

procedural questions I can answer at this18

time, let's move ahead.19

MS. BAILEY:  The last case today20

is an appeal and the number if 17519.  It's21

the Appeal of Advisory Neighborhood Commission22



463

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

2E, pursuant to 11 DCMR 3100 and 3101, from1

the administrative decision of the Zoning2

Administrator, Department of Consumer and3

Regulatory Affairs to issue Building Permit4

No. 89770, allowing conversion of an existing5

single-family semi-detached dwelling into a6

row dwelling.7

Appellant alleges that issuance of8

the permit violated the lot occupancy of9

section 403 provisions of the Zoning10

Regulations and that the Zoning Administrator11

should have required BZA approval for the12

conversation.  The property is located in the13

R-3 District at premises 1812 35th Street,14

N.W., Square 1296, Lot 802.15

CHAIRPERSON GRIFFIS:  Okay.  Let's16

roll.  It seems like we have six requests for17

intervenor status in this case.  Is that18

correct?  Two of which here are the same19

address, so we'll take them as one, I was20

assuming.  However, let me just ask is Mr.21

Schmidt present?22
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MR. SCHMIDT:  Yes.1

CHAIRPERSON GRIFFIS:  Excellent.2

Thank you, sir.  So the association is3

represented.  Eugene and Joan Scanlon?  Is4

that the way you pronounce it?5

MR. SCANLON:  Scanlon.6

CHAIRPERSON GRIFFIS:  Sorry.7

Okay.  Stancioff?  Indeed.  And Brizlot?  Is8

that correct, 1804 35th Street?  Not.  Okay.9

Where do we start?  Let's go one at a time10

then.  Well, actually, we're going to take11

them all up at the same time.  Of course, this12

is not a variance or special exception.13

Perhaps you are all aware, we're14

calling to order an appeal, which is a15

different procedure in front of the Board.  It16

is, essentially, a legal proceeding as opposed17

to a variance or special exception.  I say18

legal, because it rests itself on legal19

arguments not so much on facts, opinions or20

expert witnesses or speculations.21

And essentially, all appeals start22
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with a decision, official decision of the1

District of Columbia, this being the Zoning2

Administrator, and the assertion that an error3

was done by the decision or the decision was4

made in error and, therefore, we go all out5

proving whether there was an error or not an6

error.7

Intervenor status when last we8

visited 3112.5 or 3112.15, I believe, it goes9

to indicate for good cause how one is10

connected to this case.  So what I would like11

to do is -- yes?12

VICE CHAIR MILLER:  I think I13

would like to read it, if that's all right14

with you, so they can all hear it and then15

address how they may meet that.16

CHAIRPERSON GRIFFIS:  Sure.17

VICE CHAIR MILLER:  It says "At18

the time of the hearing on the appeal, the19

Board, in its discretion and for good cause20

shown, may permit persons who have a specific21

right or interest that will be affected by22
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action on the appeal to intervene in the1

appeal for such general or limited purpose as2

the Board may specify."3

CHAIRPERSON GRIFFIS:  Righto.4

Let's start.  Board Members, questions for any5

of those that have submitted in?  Ms.6

Stancioff, yes?7

MS. STANCIOFF:  Yes.8

CHAIRPERSON GRIFFIS:  A very good9

afternoon to you.  Why don't you turn your10

microphone on as you have made yourself11

available.  Why don't we ask you first to12

address the Board on what specific right or13

interest would you have or be affected by the14

action of the appeal?  Why would you,15

basically, intervene?  Or said another way,16

one could look at this as what assistance to17

the Board in deciding this legal issue would18

you be, if granted an intervenor status?19

MS. STANCIOFF:  Well, I live next20

door to the house in question.  And so21

whatever, if they continue to add to their22
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house, it affects me directly.1

CHAIRPERSON GRIFFIS:  Right.2

MS. STANCIOFF:  It affects my3

light.  It affects my garden.  It affects4

everything around me.5

CHAIRPERSON GRIFFIS:  Right.  And6

are you prepared as an intervenor to proceed7

in participating in this appeal and arguing8

that an error was made by the Zoning9

Administrator?10

MS. STANCIOFF:  Yes.11

CHAIRPERSON GRIFFIS:  Okay.12

Questions?13

VICE CHAIR MILLER:  Ms. Stancioff,14

would you be participating in a different way15

than the ANC, who has brought the appeal?  I16

mean, how would you participate in this case?17

MS. STANCIOFF:  Well, we already18

brought an appeal to the BZA six months ago.19

VICE CHAIR MILLER:  Right.  We're20

-- yes.21

MS. STANCIOFF:  Oh, was it in May22
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of last year?  So I think it was -- you know,1

we brought an appeal before.2

VICE CHAIR MILLER:  Okay.  What I3

mean is in this case, I'm very familiar with4

your interest in this case.5

MS. STANCIOFF:  Yes.6

VICE CHAIR MILLER:  I know, you7

know, your property and everything and what8

I'm trying to determine is there is an9

attorney here representing the ANC bringing10

the appeal.11

MS. STANCIOFF:  Um-hum.12

VICE CHAIR MILLER:  And my13

question is what role do you see yourself14

playing in this if you are admitted as a15

party?16

MS. STANCIOFF:  Well, I'm backing17

the ANC in their appeal against the --18

VICE CHAIR MILLER:  So you're not19

seeking to individually cross examine a20

witness?21

MS. STANCIOFF:  No.22
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VICE CHAIR MILLER:  Or make an1

argument or --2

MS. STANCIOFF:  No, no.3

VICE CHAIR MILLER:  So actually,4

Ms. Horvitz, in representing the ANC, will be5

also representing your interests or no?6

MS. STANCIOFF:  Well, she would be7

if she is --8

VICE CHAIR MILLER:  With respect9

to the legal argument that is going to be10

made.11

MS. STANCIOFF:  Yes.12

VICE CHAIR MILLER:  This case is13

all about a legal argument, a legal14

interpretation by the Zoning Administrator, so15

do you intend to offer anything else?16

MS. STANCIOFF:  Apart from what I17

have already sent in, my letter and all that?18

VICE CHAIR MILLER:  Right.19

MS. STANCIOFF:  No.20

VICE CHAIR MILLER:  Okay.  21

MS. STANCIOFF:  Is that all right?22
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CHAIRPERSON GRIFFIS:  Any other1

questions?  Let's move ahead then.  Mr.2

Schmidt, you have indicated that -- and3

believe me, we'll step back a little bit.  We4

know our forms and everything in terms of5

appeals goes directly to the variance and6

special exception, so you fill out party7

application and, of course, you come here and8

we give you a hard time.  How come you should9

be given intervenor status?10

So I understand as you filled this11

out that you have concerns that it would be12

attaching to your house.  Is that correct?13

MR. SCHMIDT:  That's correct.14

CHAIRPERSON GRIFFIS:  Okay.  So as15

we have now stepped back a little bit and16

understand the proceedings we're about to17

embark on, how do you see yourself18

participating in the appeal?19

MR. SCHMIDT:  I'm unqualified to20

testify as in regards to the legal matters.21

I'm merely here to offer my opinions on what22
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the impact would be on my lifestyle if this1

were -- this building permit were allowed to2

continue on.3

CHAIRPERSON GRIFFIS:  Right.4

Okay.  And let just say, because it frames it5

out really well that statement, because, one,6

we don't have any opposition to understanding7

how it would impact your life.  However, in8

this proceeding right now, what we would be9

asking the Zoning Administrator is did you10

take this person's understanding of what the11

impact on his life was going to be under12

advisement when you approved a permit.13

And he would have to say no, the14

regulations didn't tell me to or yes, the15

regulations tell me to.  My point is that we16

need to get more directly into his shoes on17

what he did and why he did it and whether that18

was correct or not correct.  So there won't be19

-- I don't want to raise anyone's20

anticipation, there will not be a time in21

which you will get up here and say I really22
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love what they are doing and when they attach1

it, my house is going to be structurally sound2

or the opposite.3

That wouldn't be appropriate and4

wouldn't be germane to what we're dealing with5

here.  The only other question I would have as6

the ANC's attorney is whether there is a7

situation of which you need to call these8

people for witnesses that support the case9

presentation of the appeal and, therefore,10

they could provide the testimony.  Otherwise,11

so far, I'm not convinced that we have12

intervenors yet just based on this situation.13

MS. HORVITZ:  If I could respond?14

CHAIRPERSON GRIFFIS:  Sure.15

MS. HORVITZ:  This is Laurie16

Horvitz and I am here on behalf of ANC-2E.17

Certainly I would like to offer both of these18

neighbors as witnesses.  I do, however, think19

that party status may be important as was20

discussed recently.  There is an issue as to21

whether or not without conceding the point the22
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ANC would have any appeal rights.1

CHAIRPERSON GRIFFIS:  Right.2

MS. HORVITZ:  Based on an adverse3

determination by the BZA.4

CHAIRPERSON GRIFFIS:  And we can5

address that directly, because we all have6

copies of the governing documents for the ANC,7

because we did a little homework last week.8

MS. HORVITZ:  Well, to just9

conclude that thinking, for that reason, if10

none other --11

CHAIRPERSON GRIFFIS:  Right.12

MS. HORVITZ:  -- I think it is13

appropriate to allow neighbors on either side14

who have, obviously, compelling financial15

circumstances, proximity to the development,16

unique --17

CHAIRPERSON GRIFFIS:  Sure.  But18

there would be nothing that precludes that19

party or not party to bring an appeal if they20

could show that they were aggrieved in the21

Court of Appeals.  So by granting intervenor22
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status here, it doesn't preserve nor does it1

neglect their rights either way on appeal.2

As to the ANC, I'll let Ms. Miller3

talk about it, but the Commission cannot, but4

citizens can or commissioners as individuals5

can.  So again, we'll go way out of our way to6

preserve any rights and not stomp on any7

procedural rights, but so far in this case in8

terms of the individuals, I don't see that9

being a great concern, of any concern.10

Actually, I should be direct.11

What else do you have on that?12

MS. HORVITZ:  Well, the other13

issue with respect to Mr. Schmidt, in14

particular, is that there is an issue as to15

the relationship between the proposed addition16

and Mr. Schmidt's property and whether or not17

it will, in fact, attach and whether or not18

his consent was procured.  And these create19

very unique circumstances as to what his20

rights may be as that adjacent property owner,21

which would be appropriate for consideration22



475

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

and may be --1

CHAIRPERSON GRIFFIS:  Well, it2

seems like it's absolutely appropriate for you3

to call him as a witness, as obviously that4

seems to be some testimony that you want to5

explore.  Whether it is a zoning issue or not,6

we'll get to that jurisdiction later.  So what7

I would like to do is continue then.  We have8

a couple more.  I think we have enough.9

Questions have not decided anything on these10

at this point.11

And let us go to the Citizens12

Association of Georgetown, also asking the13

question.  I note that they have asked for 1514

minutes, which is so refreshing to see.15

However, the same question in directness is16

the participation in this, you don't need me17

to repeat it.  If you do, you'll tell me.18

MS. ZARTMAN:  No, and you don't19

need me to repeat some of what was spoken a20

week ago.  We do feel that the association has21

a special role in defending the property22
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interests of its members and the character of1

the Historic District as a national historic2

landmark.3

We believe having party status or4

intervenor status at this point affirms the5

right for us to proceed should there be an6

adverse decision that we feel needs either in7

part or in total to be appealed, and we8

believe we have that obligation and would9

appreciate the Board's support for that role,10

not only for CAG, but for other citizens11

associations.12

Many individuals cannot afford to13

pursue the legal rights that are attendant to14

cases like this.15

CHAIRPERSON GRIFFIS:  Sure, sure.16

And I think the same statement goes.  Well,17

it's twofold.  Is there specifics that you18

would want to participate on in this appeal to19

address?20

MS. ZARTMAN:  Only procedures as21

the Zoning Administrator, the Zoning Office22
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follows in the granting of these permits.  We1

believe these are the issues that are critical2

here.3

CHAIRPERSON GRIFFIS:  Okay.  4

VICE CHAIR MILLER:  I'm wondering5

do you have issues that are germane to this6

appeal that are not articulated by the ANC?7

MS. ZARTMAN:  I have not reviewed8

all of the ANC's materials nor do I know what9

will be asked in cross examination, so I can't10

preclude that there would be issues that would11

be important to us that have not been relevant12

for the ANC's concerns.  Our experience is13

different.14

CHAIRPERSON GRIFFIS:  Any other15

questions?16

VICE CHAIR MILLER:  I just want to17

clarify that, you know.  In the one week18

between today's proceeding and last week's19

proceeding we did a little bit of research20

with respect to ANC bringing appeals.  And I21

just want to bring your attention to D.C. Code22
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1-309.10(g) which states "The Commission shall1

not, the commission being the ANC, have the2

power to initiate a legal action in the courts3

of the District of Columbia or in the federal4

courts provided that this limitation does not5

apply to or prohibit any commissioner from6

bringing suit as a citizen."7

So I think actually this was8

enacted in response to a concern that the ANC9

could not bring an appeal and then what would10

happen.  So --11

MS. ZARTMAN:  I think it still12

presents the issue of resources available to13

an individual commissioner as opposed to those14

that are available to a large community15

organization.16

MS. HORVITZ:  If I might, the17

other point, I know that the Chair made a18

reference to the fact that nothing would have19

precluded the private citizens here from20

filing their own appeals, but I don't really21

see why each individual private citizen should22
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have to pay the entrance fee for the privilege1

of participating, namely $800, when the ANC --2

CHAIRPERSON GRIFFIS:  Not here.  I3

don't want numerous appeals here.4

MS. HORVITZ:  Oh, okay.  I see5

your point.6

CHAIRPERSON GRIFFIS:  We're just7

trying to ensure appealing us.  When we don't8

rule correctly --9

MS. HORVITZ:  Right.  No, but I --10

CHAIRPERSON GRIFFIS:  You can11

raise it in the Court of Appeals.12

MS. HORVITZ:  I thought you were13

also making an illusion to the fact that the--14

CHAIRPERSON GRIFFIS:  Huh-uh.15

MS. HORVITZ:  -- that Ms.16

Stancioff and Mr. Schmidt could have17

independently filed an appeal before you.18

CHAIRPERSON GRIFFIS:  Good.  I'm19

glad you brought that to my attention.20

MS. HORVITZ:  Okay.  21

CHAIRPERSON GRIFFIS:  Because, no.22
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In no way did I mean that at all.  I think we1

hear one appeal, one decision, one appeal.  I2

don't think we would go join them together or3

whatever it is.  But they can certainly appeal4

us, if need be.5

Okay.  Where are we then?  Is6

there any reason why you wouldn't join in name7

on this appeal?8

MS. ZARTMAN:  I'm not sure that9

the record would support that.10

CHAIRPERSON GRIFFIS:  What record?11

MS. ZARTMAN:  The record of12

filings.  We did not participate in the filing13

that the ANC prepared.14

CHAIRPERSON GRIFFIS:  Yes, I know.15

We can assemble that kind of stuff.  Let me16

hear from the -- why don't we have the17

introducing of the parties that are here18

today?19

MS. FERGUSON:  Thank you, Your20

Honor.  I'm Stephanie Ferguson.21

CHAIRPERSON GRIFFIS:  We're22
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getting that.1

MS. FERGUSON:  Thank you again.2

Good evening to all the Members of the Board.3

I am Stephanie Ferguson.  I'm representing the4

Department of Consumer and Regulatory Affairs5

and the Zoning Administration in his decision6

to issue Building Permit 89770 on March 9,7

2006.8

CHAIRPERSON GRIFFIS:  Thank you9

very much.10

MS. FERGUSON:  You're quite11

welcome.12

CHAIRPERSON GRIFFIS:  I have you.13

Excellent.  Do you have a position on any of14

those that we have taken up as intervenor,15

Schmidt, Citizens Association of Georgetown or16

Stancioff?17

MS. FERGUSON:  I would like one18

minute of indulgence, please.19

CHAIRPERSON GRIFFIS:  Sure, sure.20

MS. FERGUSON:  No, we are not21

interposing an objection and we're not22
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consenting.  We have no position.1

CHAIRPERSON GRIFFIS:  Okay.  2

MS. FERGUSON:  Thank you.3

CHAIRPERSON GRIFFIS:  Excellent.4

MS. BROWN:  Good evening, Members5

of the Board.  I am Carolyn Brown with the Law6

Firm of Holland and Knight here on behalf of7

the property owner 1812 35th Street8

Associates, LLC.  With me in the audience is9

Gisela Garcia-Tunon, who is a member of the10

LLC.11

I do raise the question about the12

Citizens Association of Georgetown.  They13

indicated that it is in their interest because14

they need to protect the Georgetown Historic15

District.  This falls outside the Historic16

District, so I'm not sure what interests they17

are protecting in that regard.18

CHAIRPERSON GRIFFIS:  Okay.19

Interesting point.  On the others, Schmidt,20

Stancioff, a position?21

MS. BROWN:  We don't think it's22



483

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

necessary, but I don't have any objection.1

CHAIRPERSON GRIFFIS:  Okay.  Ms.2

Zartman?3

MS. ZARTMAN:  While the property4

is directly across the street from --5

actually, it's halfway across the street from6

the boundary line of the Historic District, we7

have long taken the position the properties8

facing the district are integral to the9

character.  We participated in nominating the10

Duke Ellington School for landmark status11

along with its grounds.  It is not in the12

Historic District, but what happens to that13

property is critically important to the14

character.15

Once more, our membership16

committee has before it right now17

consideration to extend membership to all18

those owners, voting membership, to all those19

people whose properties face the boundaries of20

the Historic District, so we do consider it21

part and we believe the impact is every bit as22
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real.1

CHAIRPERSON GRIFFIS:  Right.  It's2

an interesting point.  However, I have to go3

back in terms of an appeal iteration.  Then we4

go from that broadness to what may directly5

relate to a variance or special exception.6

Now, I'm going right into we have a specific7

decision on a specific piece of property and8

specific principles and the regulations and we9

need to delve into that.  It really has10

nothing to do, as I see, with impact anywhere11

else, except for this particular decision.12

I mean, really that's where our13

minds and our focus needs to go.  I understand14

that anything that we decide depending on how15

it was done and whether we agree or not agree16

has that impact, but that could happen17

anywhere in the entire city.  I mean, what18

we're dealing with in the issues that are19

before us, as I can ascertain with this, have20

nothing to do with this specific neighborhood.21

Others, questions, positions?22
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MS. ZARTMAN:  If I may just to1

clarify?  The basis on which this permit was2

issued is very relevant to our ability to3

protect the properties in Georgetown.  That is4

at the heart of our concern, whether one can5

of right convert a semi-detached house to a6

row house --7

CHAIRPERSON GRIFFIS:  Right.8

MS. ZARTMAN:  -- is critically9

important.  We'll be back here --10

CHAIRPERSON GRIFFIS:  No one is11

questioning that though.  But as critically12

important it is to Georgetown so is it in13

Petworth.14

MS. ZARTMAN:  We have a special15

relationship with the Historic District in16

Georgetown.17

CHAIRPERSON GRIFFIS:  But the18

Zoning Administrator's review of permits has19

nothing -- would have no difference if it was20

in Georgetown Historic District or Petworth21

non-Historic District.22
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MS. ZARTMAN:  Actually, it does.1

CHAIRPERSON GRIFFIS:  Probably not2

juxtaposed by the communities.3

MS. ZARTMAN:  Actually, where I4

would say it does, if permits are issued in5

error, they are issued without the design6

reviews that are critical to the integrity of7

the Historic Districts.  In this case, the8

federal review process.  And we care about the9

process by which permits are issued without10

design review and if they can be issued in11

this case, they can be issued to any property12

in Georgetown.13

CHAIRPERSON GRIFFIS:  And anywhere14

in the city.15

MS. ZARTMAN:  And anywhere in the16

city.  We simply have a relationship in this17

case.18

CHAIRPERSON GRIFFIS:  Yes, I know.19

I understand that.  But there would be no20

difference if, give me a neighborhood, the21

Columbia Heights Citizens Association was here22



487

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

today and said we protect the interests of the1

property owners and the row dwellings in2

Columbia Heights.3

MS. ZARTMAN:  And I hope you would4

grant them party status or intervenor status.5

CHAIRPERSON GRIFFIS:  Okay.  6

MS. BROWN:  Mr. Chairman, if I7

could just again point out we just heard again8

it's about protecting the interests of the9

Georgetown Historic District.10

CHAIRPERSON GRIFFIS:  Right.11

MS. BROWN:  And I would perhaps12

ask the question about where the boundaries of13

this Citizens Association of Georgetown are?14

CHAIRPERSON GRIFFIS:  Right.15

MS. BROWN:  Whether or not this16

property falls within it and to the extent17

that there is no such thing as matter-of-right18

necessarily in Georgetown Historic District,19

they would be required to go to design review.20

So this would not be the same in this case.21

CHAIRPERSON GRIFFIS:  Okay.22
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Understood.  Directions, opinions?  Let me set1

the stage a little bit.  First of all, the two2

persons that are not here today, 1806 35th3

Street and also 1804 35th Street, I think I4

speak for the Board, though correct me if I'm5

not, we have held that after review of party6

status, even if the substance of which or7

intervenor, as we're talking to today, is met,8

if a participant is not here or a requesting9

participant in a case is not here, we find10

that it falls short in being granted that11

stature of intervenor party status, based on12

the fact that we find it is critical for13

physical participation in this case to be14

fully realized as an intervenor party.  And15

therefore, I would not support the two16

requests that we have in at this time.17

Mr. Schmidt and also Ms.18

Stancioff, it is my understanding, and I think19

it is appropriately so, will be integral20

witnesses to the ANC's case in chief in this21

appeal and, therefore, I see no need to22
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proceed in establishing an intervenor status1

for them as they are incorporated in the2

appellant.3

And I would look to the Citizens4

Association of Georgetown also to participate5

with the ANC, as I don't see a substantial6

case to be made to find good cause to7

establish intervenor in this case.  But that8

would be my position and I'll hear from others9

at this point.10

VICE CHAIR MILLER:  I would11

concur.  I think that the two neighbors are12

certainly affected by this proceeding and13

impacted, but they really didn't articulate14

any way in which they would actually seek to15

participate in a way that's different from the16

ANC and didn't seem prepared to present a case17

as an intervenor.18

And I agree with you that their19

interests will be protected and represented by20

the ANC's attorney.  And also, I agree with21

respect to Georgetown Citizens Group that22
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their interest is not particularly, more1

particularly affected in this case than would2

any other group that's interested in3

protecting row houses and that would be too4

broad a reading to have them participate.5

Also, they didn't articulate a6

specific way in which they sought to7

participate that would be different.  They8

didn't have a case per se, so for those9

reasons I agree with you.10

CHAIRPERSON GRIFFIS:  Very well.11

Others?  Is there any opposition of the Board12

in the stance of those?  Then I would so move13

and ask for a second.14

VICE CHAIR MILLER:  Second.15

BOARD MEMBER MANN:  Second.16

CHAIRPERSON GRIFFIS:  Thank you17

very much.  We'll take Ms. Miller's second on18

that.  Is there any further discussion on19

that?  If there's no further discussion, I20

would ask for all those in favor to signify by21

saying aye.22
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ALL:  Aye.1

CHAIRPERSON GRIFFIS:  And opposed?2

Very well.  Let's move ahead.  I want to give3

a little bit of direction as we know we'll4

jump right into this appeal.  On page 8 in5

your conclusions, the ANC's conclusion and6

submission, you note in one sentence for the7

foregoing reasons, the permit should not have8

been issued.  The next sentence says "The9

permitted construction violates the Zoning10

Regulations, public policy and the rights of11

neighbors and the ANC."12

I just want to make sure that13

we're going to stick to the Zoning Regulations14

in this appeal, so that we're framing it up15

that way and with that, I'll turn it over to16

you.  However, in a preliminary matter, let me17

ask are there other submissions or are there18

other elements of preliminary matters for the19

Board's attention, at this time?20

MS. BROWN:  Yes, Mr. Chairman, I21

do have a preliminary matter and I really22
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hesitate to bring it up, but in the interest1

of preserving rights for the property owner,2

I feel I have to.  And I'll make it very3

quick.4

CHAIRPERSON GRIFFIS:  Sure.5

MS. BROWN:  And then we can get6

right to the merits.  But I believe that we7

need to dismiss a portion of the appeal,8

specifically with respect to section 405 on9

the side yard and section 2001.3 on the10

nonconforming structure.  These were not part11

of the initial appeal.  The initial appeal12

only raised the issue with respect to lot13

occupancy.14

So the time to raise these other15

sections of the regulations expired on May 8th16

when the appeal was filed.  So we should17

really just stick to the lot occupancy.  And18

I base this on the Court of Appeals opinion in19

Woodley Park Community Association vs. the BZA20

and that's at 490(a) 2nd 628, (1985).  And the21

court held that the BZA should have dismissed22
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three of the four claims in the zoning appeal1

case because they were untimely.2

And I can go into the details of3

it and explain to you why it's so analogous to4

this situation, if you find it helpful, I'm5

prepared to do that, but I'm also willing to6

have you defer this issue on the motion to7

dismiss and we'll get to the merits and you8

can rule on that later.9

CHAIRPERSON GRIFFIS:  If you could10

summarize, because --11

MS. BROWN:  Yes.12

CHAIRPERSON GRIFFIS:  -- my13

understanding there was a case in that14

community that goes to the fact that the15

community watched the building go up and then16

decided to bring in an appeal, which is not17

necessarily this case, unless you can draw me18

that direction.19

MS. BROWN:  Yes.  That case20

involved the matter-of-right addition to the21

Sheraton Park Hotel, the Wardman Park Hotel.22
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It was again a matter-of-right project.  The1

hotel owner worked with the neighbors to try2

to come up with a reasonable solution to an3

addition.  The neighbors raised several issues4

during negotiations with respect to roof5

structure height, setbacks, accessory uses and6

parking.7

The negotiations broke down.  The8

hotel got their permit in October of 1978,9

construction began.  It was substantially10

completed and the appeal was filed in the11

court a year later.  The court ruled that only12

the parking issue was timely, because all13

those other issues with respect to roof14

structure height and setbacks and accessory15

uses had been talked about, but they did not16

follow through on it.17

And the reason that they said that18

the parking issue was timely is because19

between the time the permit was issued and the20

Certificate of Occupancy was issued, the21

parking calculations had changed.  The Zoning22
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Administrator made a determination that the,1

I don't have the exact number in front of me,2

650 required parking spaces that had been3

calculated at the time of permit issuance had4

dropped by the time the C of O was issued.5

They said only 500 spaces were6

needed.  So because of that one change in the7

calculation, that part of the appeal was8

timely.9

CHAIRPERSON GRIFFIS:  But are you10

saying that 405.8 and 2001.3 were not part of11

the issuance of the current permit that's now12

under appeal?13

MS. BROWN:  I'm saying that it was14

not part of the appeal.  That the appeal15

specifically only identifies section 403, the16

lot occupancy.17

CHAIRPERSON GRIFFIS:  Well, was it18

part of the permit issuance?19

MS. BROWN:  It doesn't matter.20

VICE CHAIR MILLER:  Are you --21

MS. BROWN:  If it's not raised,22
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it's not raised.1

VICE CHAIR MILLER:  No, are you2

talking about a different permit or are you3

talking about a different legal theory?4

Because this Board has often allowed parties5

to amend their pleadings to add a different6

theory.7

MS. BROWN:  And I'm saying --8

VICE CHAIR MILLER:  Not9

necessarily to add a different -- appeal a10

different permit or something.11

MS. BROWN:  And I'm saying that12

under this ruling of the D.C. Court of13

Appeals, they should not be allowed to amend14

it regardless of the --15

VICE CHAIR MILLER:  But that16

didn't go to a different legal theory.  That17

went to a different circum --18

MS. BROWN:  No.19

VICE CHAIR MILLER:  -- factual20

situation that they couldn't have known about21

the parking situation.22
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MS. BROWN:  No, they had the1

opportunity.  They raised the parking issue2

initially, but nothing changed for the other3

elements.  Nothing has changed about the4

nonconformity of the side yard of this5

property from the initial appeals, the initial6

section 223 case.  It is all this -- it has7

been -- nothing has changed.  Nothing has8

changed since the issuance of this permit, so9

that these new sections can be interspersed10

into this appeal.11

CHAIRPERSON GRIFFIS:  But I'm not12

clear then, because my understanding that this13

appeal brought the granting of Permit 89770.14

MS. BROWN:  Limited to the lot15

occupancy issue.16

CHAIRPERSON GRIFFIS:  But you are17

saying they limited themselves based on --18

MS. BROWN:  Yes.19

CHAIRPERSON GRIFFIS:  -- the first20

submission of granting an appeal?21

MS. BROWN:  Yes.22
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CHAIRPERSON GRIFFIS:  Or rather of1

requesting this appeal?2

MS. BROWN:  Exactly.3

CHAIRPERSON GRIFFIS:  Okay.4

That's clear.  I'm not so -- well, there it5

is.6

MS. BROWN:  And again, I just7

raise that for the record.8

CHAIRPERSON GRIFFIS:  Sure.9

MS. BROWN:  I'm happy to get10

straight to the merits, because I think that11

the case can be made that there is no error on12

the Zoning Administrator's part on any of13

these issues.14

CHAIRPERSON GRIFFIS:  Excellent.15

Obviously, that's a monumental case that we16

refer to numerous times.  So what I would like17

to do is get to the merits and I'll have each18

of the sides brief that particular case and19

whether it has relevancy to adding sections20

that are appealed under the same permit21

issuance.  And so we'll take it from there and22
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that will free us to proceed this evening.  Is1

that clear?2

MS. HORVITZ:  It sounds like you3

would like to reach the merits and reserve on4

that issue.  Is that my understanding?5

Because I could rather forcefully argue6

against the position that has just been7

articulated and hopefully resolve that, so8

there's no confusion about the breadth of the9

appeal and the issues that should be10

addressed.11

I will tell you that in large12

portion, the merits of this case have to do13

with what the side yard requirements are.14

CHAIRPERSON GRIFFIS:  I understand15

that.  How familiar are you with the case that16

has been cited?17

MS. HORVITZ:  Not particularly,18

but I'm very familiar with the fact that the19

lot occupancy objection is premised upon20

taking away the side yard.  They are21

completely intermingled.22
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CHAIRPERSON GRIFFIS:  Right,1

right.2

MS. HORVITZ:  I mean, they would3

not have --4

CHAIRPERSON GRIFFIS:  But now we5

have two arguments going.  And I don't6

disagree with you the fact that it's in a7

critical point for your case presentation,8

which is why I want to proceed this evening,9

however, there is a motion essentially to10

dismiss those aspects or at least not to allow11

them.12

And in order to give you time to13

address that, rather than us deciding on it on14

just one side, I think we'll just have you15

brief that at a later time.16

MS. HORVITZ:  Very well.17

CHAIRPERSON GRIFFIS:  Does that18

make sense?19

MS. HORVITZ:  If the motion cannot20

be dispensed with, at this time, in my favor,21

I would greatly appreciate the opportunity to22
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brief it.1

CHAIRPERSON GRIFFIS:  Is there a2

motion?3

VICE CHAIR MILLER:  We haven't4

reexamined that case yet.  I mean, I tend --5

CHAIRPERSON GRIFFIS:  That's the6

sloped side.7

VICE CHAIR MILLER:  I don't, you8

know --9

CHAIRPERSON GRIFFIS:  I didn't10

figure it would come from that side.11

VICE CHAIR MILLER:  All right.  I12

would tend to deny the motion.13

CHAIRPERSON GRIFFIS:  Okay.  14

VICE CHAIR MILLER:  But, you know,15

I haven't reexamined the case to see if Ms.16

Brown really has a point there.17

CHAIRPERSON GRIFFIS:  Right.18

VICE CHAIR MILLER:  But I think --19

CHAIRPERSON GRIFFIS:  I think in20

fairness, we need to set this aside.21

VICE CHAIR MILLER:  -- we ought to22
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hear -- yes.1

CHAIRPERSON GRIFFIS:  We have2

heard the motion that we can have it3

addressed.  Does the appellee have a position4

on that, at this time?5

MS. FERGUSON:  We do not.6

CHAIRPERSON GRIFFIS:  Okay.  Very7

well.  We'll have all three put it into the8

record.  With that then, anything else?9

MS. BROWN:  No, sir.10

CHAIRPERSON GRIFFIS:  Okay.  11

MS. HORVITZ:  Can I just clarify12

for the record?13

CHAIRPERSON GRIFFIS:  Sure.14

MS. HORVITZ:  An issue with15

respect to Mr. Schmidt.16

CHAIRPERSON GRIFFIS:  Sure.17

MS. HORVITZ:  Just to the extent18

that we are trying to paper and clarify what19

he sought to do, which was to become a party,20

I do believe that he checked the wrong box.21

It's very confusing when you ask whether you22
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are a proponent or an opponent.  And just for1

the record, I was hoping that he had sought2

party status in support of the appeal, rather3

than against it?4

CHAIRPERSON GRIFFIS:  Sure.5

MS. HORVITZ:  Thank you.6

CHAIRPERSON GRIFFIS:  He sat on7

the bride's side, not the groom's side, so we8

pretty much figured that.  You know, I'm not9

supposed to say that on the record, am I?10

Okay.  Let's go ahead then.11

MS. HORVITZ:  Thank you very much.12

I would like -- you know, as the Board has13

mentioned, this is essentially a legal14

argument, a legal issue as to whether or not15

the Zoning Administrator acted properly when16

issuing the building permit in question.  And17

so I would like to use most of my time to give18

you the benefit of our legal argument.19

I do, as you can see, have several20

witnesses available and they do possess some21

limited factual information that may be22
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pertinent to your understanding of the1

circumstances, but I would like to start by2

setting the legal context and then make them3

available for limited testimony after that.4

CHAIRPERSON GRIFFIS:  Okay.  5

MS. HORVITZ:  So to begin, and I6

don't normally like to go into too much7

history of a case, but I think in this unique8

circumstance the history is incredibly9

important for the Board to understand briefly.10

CHAIRPERSON GRIFFIS:  We've heard11

part of it, haven't we?12

MS. HORVITZ:  Yes, indeed, you13

have.  This is our third visit to you on the14

same property.  And just to recap ever so15

briefly, there is no question that the16

property in question was before the first of17

our three visits, this being the third, a18

semi-detached dwelling.19

There is no contention that it was20

a row dwelling to begin with.  There was a,21

admittedly, very small side yard on the side22
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facing Mr. Schmidt's property.  And that side1

yard was nonconforming, because it ranged, I2

have seen, around 2.5 feet in width.  I have3

heard that it at some points might have been4

3 feet and Mr. Schmidt is available to tell5

you that he has actually measured portions6

that are as little as 2 feet.7

So the structure which is an old8

structure built, I believe, before the 19589

amendments to the zoning, came to you as a10

semi-detached dwelling and the first BZA round11

was an effort to justify partially completed12

construction of a substantial rear addition,13

which would have expanded the lot occupancy14

beyond 40 percent.15

CHAIRPERSON GRIFFIS:  This is in16

the prior iterations?17

MS. HORVITZ:  Correct.18

CHAIRPERSON GRIFFIS:  Okay.  I19

don't think we need to hear too much on this.20

Let's get right into it.  Because really, not21

really, directly said, we're starting the22
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clock totally over in some sense.  Unless you1

can bring us to the past history, it's2

irrelevant in my mind at this point.3

What I want to know is what did4

Mr. Crews get?  What did he review?  What was5

his decision?  And why was that an error or6

not an error?  And then we move on.  So we7

have a specific permit, that's not in8

contention, which often is.  And so we have a9

bright line of start.10

MS. HORVITZ:  Well, in fact, we11

don't, because -- I'm sorry.12

CHAIRPERSON GRIFFIS:  That's okay.13

MS. HORVITZ:  Because this is kind14

of the last permit and it is seeking to bless,15

cure and justify an earlier permit for which16

there was an appeal to the BZA and the BZA17

affirmed that appeal.18

CHAIRPERSON GRIFFIS:  But the19

error should be evident in the issuance of20

that permit then.21

MS. HORVITZ:  I agree and I will,22
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of course, focus on the latest permit, but I1

guess my point is, for example, the original2

structure was, approximately, 31 percent lot3

occupancy.  Then when we came and appealed the4

earlier round of building permits, it was5

sitting at 44 percent.  And now this building6

permit for which there is the present appeal7

is seeking to expand it to 48 percent.8

So as an illustration, there has9

never been a building permit that this Board10

has blessed as consistent with the zoning laws11

that got us from 31 percent to 44 percent.12

CHAIRPERSON GRIFFIS:  So when Mr.13

Crews saw this or the Zoning Administrator saw14

this last iteration for the issuance of the15

current permit, what was the existing16

condition in terms of lot occupancy?17

MS. HORVITZ:  Well, the existing18

condition was that there was an unlawful19

structure sitting on the property with a 4420

percent lot occupancy that this Board had said21

was, in fact, unlawful under the zoning laws.22
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CHAIRPERSON GRIFFIS:  Okay.  1

MS. HORVITZ:  And so if you look2

at existing condition in terms of ground3

conditions, there was, in fact, a footprint of4

44 percent lot occupancy, but it was unlawful,5

because of the earlier BZA decision.6

CHAIRPERSON GRIFFIS:  Whew.7

MS. HORVITZ:  And unfortunately,8

the --9

CHAIRPERSON GRIFFIS:  Do I10

understand you to say then that there was11

documentation that was put into the Zoning12

Administrator for a permit that it showed that13

there was an existing condition of 44 percent14

and that this permit was then requested in15

order to -- you'll tell me the terminology,16

should have been issued for that condition?17

MS. HORVITZ:  The characterization18

of the existing conditions on the permit19

that's before you now would have suggested to20

the Zoning Administrator that it was seeking21

to expand lot occupancy from 44 percent to 48.22
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CHAIRPERSON GRIFFIS:  Okay.  1

VICE CHAIR MILLER:  Is that what2

it did?  I mean, is that what -- is there a3

piece of paper that said expanding from 44 to4

48 or are you speculating?5

MS. HORVITZ:  No, no, no.  I mean,6

I can direct you to -- I would like to direct7

you to Exhibit 2 of the appellant's supplement8

filing in this matter.  And on the first page9

of the plans, A1, you see existing lot10

occupancy, 44 percent, proposed lot occupancy,11

48 percent.12

VICE CHAIR MILLER:  Thank you.13

MS. HORVITZ:  So that's why I'm14

giving you a little bit more history than you15

would normally see because it's quite clear,16

and I'm sure that the owner of the property17

will confirm this when she has an opportunity18

to testify.19

She was trying to justify an20

earlier round of construction that has been21

deemed zoning noncompliant, and this is just22
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the last stage in that in an effort to bless1

the already constructed rear addition and2

structure on top of the existing structure on3

the nonconforming side yard, that was well.4

Now, the Chair has asked what was5

submitted to the Zoning Administrator and what6

was the determination for which we are seeking7

relief here.  What was submitted was a set of8

plans that sought to tack on an additional9

structure that replaced the nonconforming side10

yard with what purported to be a lot line row11

dwelling structure.12

I mean, that's what it appears to13

be was the submission and, in addition, add a14

deck in the rear.  And I believe the deck in15

the rear is probably why the lot occupancy was16

going up in this last round, because the side17

yard was already counted in lot occupancy18

under every incarnation of this project,19

because it was so small.20

CHAIRPERSON GRIFFIS:  What is your21

understanding of the matter-of-right lot22
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occupancy in the R-3?1

MS. HORVITZ:  Well, if it's a2

semi-detached dwelling, it's 40 percent and if3

it's a row dwelling, it's 60 percent.4

CHAIRPERSON GRIFFIS:  Okay.5

MS. HORVITZ:  It was my contention6

that this is not a row dwelling and I would7

also argue that there is no right to8

conversion of the preexisting semi-detached9

dwelling into a row under the circumstances10

presented here.11

CHAIRPERSON GRIFFIS:  Okay.  12

VICE CHAIR MILLER:  Could you just13

clarify for me who prepared the Exhibit 2 that14

identified the 44 percent?  Is that the15

architect for the intervenor or is that the16

D.C. Government?17

MS. HORVITZ:  I would assume that18

was prepared on behalf of the building permit19

applicant by her architect, I would assume.20

VICE CHAIR MILLER:  Okay.21

MS. HORVITZ:  I mean, these are22
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plans that were submitted by the architect and1

I have the full size ones if, for any reason,2

you would like to look at them, but at the3

bottom you can see that they appear to be4

submitted on behalf of the partnership, which5

is actually an LLC.6

So what you do have here before7

you is an application which I have submitted,8

a set of plans and the building permit itself.9

And what they do reveal is that there was some10

effort to tack on kind of a retrofitted11

structure that would fill in that12

nonconforming side yard.13

And since it was already a semi-14

detached dwelling, which this Board has found15

previously, it's not in dispute, that would16

take away the side yard.  And to the extent17

that a side yard is required of a semi-18

detached dwelling, that is one of the legal19

grounds for this appeal.20

The other thing is that by adding21

the structure, for want of a better word, over22
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the nonconforming side yard and adding the1

deck, the applicant sought and obtained a2

building permit for in excess of 40 percent3

lot occupancy, even though it's my contention4

that it should have still been governed by the5

40 percent limitations for a semi-detached6

dwelling.7

And so there was also an error8

with respect to the lot occupancy caused by9

taking away that side yard or an effort to10

take away that side yard, which I contend was11

improper.12

And then, in addition, the third13

principal legal ground for the appeal is that14

there was a nonconforming side yard, as15

everybody agrees, and this is noncompliant16

with zoning to the extent that it makes the17

nonconformity even greater, which is18

prohibited under the Zoning Regulations.19

So those are the three principal20

legal grounds for this appeal.  And I would21

like to refer you more specifically to the22
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particular provisions of the Zoning Regulation1

upon which the ANC is relying in furtherance2

of these positions.3

First of all, obviously, 11 DCMR4

405.3 is central to this appeal, because it5

speaks to the requirement for having a side6

yard and if you would indulge me, I would like7

to read it to you because its exact language8

is perhaps very important to your9

deliberations in this matter.10

It does state that in R-2, R-3,11

which is what is at issue here, R-4 and R-512

Districts, "When a one-family dwelling, flat13

or multiple dwelling is erected that does not14

share a common division wall with an existing15

building or a building being constructed16

together with the new building, it shall have17

a side yard on each resulting freestanding18

side."19

And what the Zoning Administrator20

had before him when this building permit21

application was submitted was an effort to22
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construct something over which there was going1

to be a pass-through on the first floor, so2

there was no real structure or substance on3

the first floor.  You walk through it.  You're4

staying outside and you're getting to the rear5

yard on the first floor.6

The second floor purports to be7

just a bricked-in facade with no added8

functional or living space on the second9

floor.  And then the third floor purportedly10

has some closets that couldn't possibly exceed11

2 feet in depth.  And this new structure is12

not going to be attached in any way to Mr.13

Schmidt's property.14

It is, in fact, a freestanding15

wall on that side, close, admittedly close to16

the lot line, but Mr. Schmidt's property will17

not be attached.  There is no common division18

wall being proposed here.  There is no party19

wall being proposed here.  This is a20

freestanding wall that is close to Mr.21

Schmidt's property.22
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So that language would strongly1

suggest that the side yard was required on2

that freestanding side and, yet, it was taken3

away.4

CHAIRPERSON GRIFFIS:  Wait.5

You're saying that that wall on the property6

line is a freestanding side that requires a7

side yard?8

MS. HORVITZ:  Correct.9

CHAIRPERSON GRIFFIS:  Based on10

your reading of 405.3.11

MS. HORVITZ:  Correct.  That's12

right.13

CHAIRPERSON GRIFFIS:  So the14

resulting freestanding side you're reading on15

is because it doesn't attach to Mr. Schmidt's16

property?17

MS. HORVITZ:  Well, this Board has18

previously analyzed words such as common19

division wall, party wall and freestanding20

wall and they each have their own unique21

meaning, and those words are used selectively22
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throughout the Zoning Regulations, and here we1

see a freestanding wall.2

This is certainly not a common3

division wall and it's certainly not a party4

wall.  I mean, there is no benefit being5

provided to Mr. Schmidt by the introduction of6

this wall.7

CHAIRPERSON GRIFFIS:  Okay.  So8

we'll start from the beginning.  It's not9

defined in the regulations.  The benefit to10

Mr. Schmidt isn't defined or a definition of11

freestanding or not freestanding, right?12

MS. HORVITZ:  Let me explain why I13

made that reference.  The courts have analyzed14

what constituted a party wall, because I think15

that may be relevant to your analysis here,16

and a prerequisite to a party wall17

classification would be that it would be of18

neutral benefit to the two parties, which is19

certainly not the case here.20

CHAIRPERSON GRIFFIS:  Okay.  Go21

ahead.22
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MS. HORVITZ:  Okay.  And one thing1

I would like to point out is that when the2

side yard regulation was, in fact, adopted in3

Zoning Order No. 17 in 1970, there was an4

explanation of its purpose and that purpose5

was to ensure, I'm quoting, "to ensure the6

provision of adequate side yards for all7

residential buildings regardless of the zoning8

district in which they lie," because I know9

that, you know, one issue is, you know, this10

is an R-3 and row dwellings are common here,11

so why would this not apply in terms of12

allowing this construction?13

Well, the reality is that the14

Zoning Commission is saying that we have15

intentionally put R-3 in this Zoning16

Regulation.  We have thought about it and we17

want to have side yards even in an R-318

District, and so that purpose was articulated19

when this regulation was adopted.20

And there are many other21

regulations which support the position that22
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I'm articulating, not the least of which is1

405.8, which talks about the intent to2

preserve side yards that were in existence3

prior to the effective date of zoning.  Well,4

that is exactly the circumstance here.5

This was a nonconforming side yard6

that predated the Zoning Regulations and 405.87

endeavors to preserve those nonconforming side8

yards.9

There is 320.1 which defines what10

an R-3 District is about and although it says11

it's essentially for row dwellings, it makes12

it clear with mandatory language that there13

shall be included in an R-3 District areas14

within which row dwellings are mingled with15

one family detached dwellings, one family16

semi-detached dwellings and so forth and so17

on, further justifying my position and the18

ANC's position that there is a purpose to19

maintaining these semi-detached dwellings.20

And, quite frankly, there is an21

appropriate remedy for owners who want to take22
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away such side yards and that is a special1

exception process.  You might be wondering why2

would the ANC be picking up this fight amongst3

all the fights available in this city on4

zoning, and it's because of the circumvention5

of the special exception process which,6

essentially, takes the ANC out of play.7

They are not notified.  They are8

not given a right to participate versus the9

special exception process, which allows the10

ANC as a matter-of-right and privilege to11

participate as a party.12

CHAIRPERSON GRIFFIS:  So you're13

saying if you want to remove a side yard in an14

existing condition, you take it through a15

special exception?16

MS. HORVITZ:  That's right, and17

you would look at --18

CHAIRPERSON GRIFFIS:  Where is the19

special exception pointed to in the20

regulations for removal of a side yard in an21

R-3 Zone?22
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MS. HORVITZ:  Well, and it's also1

to get relief from the lot occupancy, because2

the other part of this equation is that they3

are trying to --4

CHAIRPERSON GRIFFIS:  No, but I'm5

trying to understand your statement.  Where is6

the special exception directed to any7

applicant or potential applicant in removal of8

a side yard in an R-3 Zone?9

MS. HORVITZ:  Let me clarify what10

I'm trying to say.  What I'm trying to say is11

that if this homeowner had wanted to expand12

and justify the addition in the rear, it could13

have come and it did, in fact, come for a14

special exception proceeding.  It's now only15

trying to take away the side yard.16

CHAIRPERSON GRIFFIS:  But that17

special exception would be for what, a18

nonconforming structure in addition to that19

can comply with the lot occupancy as laid out20

in 2001.3?21

MS. HORVITZ:  It's certainly for22
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expanding the addition in the back to exceed1

lot occupancy.  I mean, that's the most2

classic special exception.3

CHAIRPERSON GRIFFIS:  Well, you4

were talking generally, so I just wanted --5

MS. HORVITZ:  Right.6

CHAIRPERSON GRIFFIS:  -- to7

understand your general statement of reasoning8

why it was important, but I'll let it go9

because I don't see a special exception10

criterion for removal or not conforming with11

a side yard, specifically just in 400 where12

you led us and 320.1.13

MS. HORVITZ:  All right.  Well,14

let me just clarify.  I mean, there obviously15

are two provisions that speak to the special16

exception process.  One is section 223 which17

speaks to the standards that you apply and the18

other is in Chapter 31, and let me just flip19

to that for a moment, and I'm referring to,20

hold on, section 3104 of the special exception21

process.22
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CHAIRPERSON GRIFFIS:  Okay.1

MS. HORVITZ:  Okay?2

CHAIRPERSON GRIFFIS:  Very well.3

Let's let that go.  Let's move on.4

MS. HORVITZ:  Okay.  I appreciate5

it.  And, finally, there are other regulations6

such as section 101, which also favor7

interpretations of the Zoning Regs to the8

extent there is any ambiguity that best9

provide for light and air.10

So to the extent that there is11

some confusion as to the relationship between12

the rights to have row dwellings in an R-3 and13

the very explicit restrictions, you know,14

requirements for side yard and lot occupancy15

for semi-detached dwelling, the appropriate16

resolution of that confusion in the17

regulations, if there were one, which I would18

not concede, would be to favor any19

interpretation that provides light and air, as20

instructed by section 101 and that would be to21

preserve the side yard.22
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Now, obviously, the BZA has1

previously addressed some of these issues in2

the Pritchard and Progeny cases and I would3

like just very briefly to explain why I think4

that our appeal is meritorious even in light5

of the narrowing of the Pritchard holding in6

subsequent decisions.7

And the fact of the matter is that8

to the extent that Pritchard prohibited a9

conversion much like this of a semi-detached10

dwelling into a row and has since been limited11

to the facts of that case, these are the facts12

of that case.13

There is no persuasive grounds for14

distinguishing Pritchard and, therefore, I15

would suggest that it is the best authority16

for understanding what the analysis should be17

by this Board with respect to this issue and18

was a very thorough and recent decision on19

facts that are incredibly similar to the facts20

that are here, despite other cases which I21

would be happy to discuss as need be, which22
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are certainly more distinguishable.1

So then just turning briefly to,2

again, the character of the specific proposal.3

Even if there is some reluctance on the part4

of the Board to avoid the tough decision on5

whether there is as-right conversion of a6

semi-detached dwelling to a row, which I think7

is squarely presented here and really needs to8

be confronted to give the Zoning Administrator9

and the rest of the public some guidance on10

this, but there is another grounds for11

affirming our appeal.12

And that is to, once again, reject13

this particular effort to "convert" to a row14

for the fiction that it is, because to the15

extent that the Stancioff appeal, which16

involved this very same property, tried to17

struggle with whether or not you're adding18

functional or liveable space when evaluating19

whether or not something has become a row,20

which is reading between the lines to some21

extent in that decision, we don't have any22
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serious facts here to suggest that any real1

functional or liveable spaces are being added2

by this.3

This is essentially a facade to4

make it look like a row dwelling from the5

front and preserve access, exterior access to6

the rear yard, admittedly unbelievably narrow7

access it must be once you put the wall up.8

And, as I said, a complete shell on the second9

floor adding nothing, no space whatsoever, and10

then a closet.11

So this comes down to whether a12

closet, I guess, can convert a semi-detached13

dwelling into a row, a shallow closet, less14

than 2 feet, as best I can determine.15

CHAIRPERSON GRIFFIS:  Okay.16

MS. HORVITZ:  So that is kind of17

the legal context for our appeal.18

CHAIRPERSON GRIFFIS:  Great.19

MS. HORVITZ:  And I would like to20

have Mr. Schmidt start with some brief21

testimony to explain his relationship, his22
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property's relationship to this new structure,1

if that would be useful to the Board.2

CHAIRPERSON GRIFFIS:  I don't see3

its utility at this point, but let me ask some4

quick questions on what you have just framed5

out as your legal cases.6

Where in the regulations do we7

look to in terms of a closet is or isn't8

shallow, not shallow because that's a strong9

statement you have made in writing and also10

today in asserting your appeal, but again in11

phraseology that my mind goes to.12

In asserting that the Zoning13

Administrator made an error in granting this14

permit, it would have been based on the fact15

that the Zoning Administrator looked at this,16

said I see a shallow closet, I should not17

define this as a row dwelling.  What is the18

basis of which you're relying on that?19

Two, you said it's a shell on the20

second floor.  Could that be just not named a21

chase of some sort or does it have to be22
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animated?  Does it have to be lived in?  I1

guess those are the words you used.  Liveable2

space is what was utilized.  Again, where do3

we look to find either to follow the4

regulations or not?5

And then I guess it goes to the6

first level of that pass-though.  Does that7

and where would we look for defining elements8

on those issues?9

MS. HORVITZ:  Well, I'm really10

taking guidance from you because in the Appeal11

No. 17310, which was Diedre Stancioff's appeal12

in this case previously in the same property,13

admittedly a decision that, although announced14

on November 8th before this permit was issued15

in March, but not -- the written order was not16

released until long, long, long after that,17

there is a reference in that order which says18

DCRA concedes that the proposed overhang,19

which was what was before you before where20

there is first a trellis then an overhang, is21

merely a continuation of the roof and provides22
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no living space or functional purpose.1

Now, that was DCRA's argument.  I2

don't know if that's important to this Board3

or not, but it was included in the opinion and4

it is, to some extent, I thought, pertinent to5

perhaps your analysis, so I was trying to6

address that.7

CHAIRPERSON GRIFFIS:  I see.  But8

aren't you taking what you purport to have the9

legal reasoning of the Board in the past as10

going to then put into it needs to be liveable11

space, because not re-arguing or actually not12

even standing on the position of the Board in13

the previous case, I would in logic say if you14

brought that to my attention of the past, of15

the eaves, I would say we would have to look16

at 2502 at projections into required open17

spaces where eaves, cornices, are dealt with18

directly.19

So there is a difference between20

then taking any sort of element of the past,21

at least I don't see it, and then22
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incorporating the fact that it has to be1

liveable or anything.  I'm just looking for2

direction.3

MS. HORVITZ:  Right.4

CHAIRPERSON GRIFFIS:  Where is it5

that we rest on that?6

MS. HORVITZ:  I agree with your7

concern on that.  I mean, I don't think that8

is really a functional, forgive me for the9

pun, method of proceeding because I don't10

know.  I would not want the Zoning11

Administrator to have to try to figure that12

out on a case-by-case basis.13

I think the better analysis is the14

one that was articulated in Pritchard, to some15

extent, which looks to see what kind of wall16

is being constructed.  Is it a common division17

wall?  Is it a party wall or is it a18

freestanding wall?  That is the language of19

the Zoning Regulation and that, I would20

suggest, would be the better analysis.21

I was just trying to anticipate22
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that you might look at functionality and1

living space because it was referenced in the2

Stancioff decision.  I'm not advocating that3

as the preferred analysis.4

CHAIRPERSON GRIFFIS:  Okay.5

MS. HORVITZ:  So I was going to6

call Mr. Schmidt unless there are other7

questions on the legal issue before we do so.8

CHAIRPERSON GRIFFIS:  Do you have9

any?10

VICE CHAIR MILLER:  Well, I have a11

question.  I don't know if it's exactly on the12

legal issue, but I guess it all is related.13

I'm just trying to visualize14

exactly what's happening to the side yard and15

the wall and I don't know which document I16

should be looking at, which would best explain17

it or if you can, whether there is only --18

only part of the wall is going to attach to19

Mr. Schmidt's property or whether -- you know,20

is there going to be part of this opened as a21

court or is it all going to be to the22
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freestanding wall?  So what exactly is it1

right now?2

MS. HORVITZ:  Very good.  First of3

all, to my knowledge, nothing will physically4

attach.  Okay?  If that was intended, it5

certainly would not have been evident to the6

Zoning Administrator at the time that he made7

that decision.  There is no references in the8

plans that would clarify any connection with9

the adjacent property.10

And to more directly answer your11

question, what I would do is refer you to the12

appellant's supplemental submission at Tab No.13

2 which, once again, is the plans.  And I do14

have a full set if that would be more helpful.15

It's very hard to read the small ones.16

But if you look at page A3 at the17

very top left under -- just above the little18

A, the top left hand corner, you will see this19

facade is being proposed, this little narrow20

rectangular section.  That is where the side21

yard is presently, and I do have photographs22



533

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

also submitted which show the current1

conditions.2

This structure has not been built.3

This latest version of the treatment of the4

side yard has not been constructed.  Of5

course, the addition in the back is fully6

constructed at this point.  So what you have7

is you have this probably 2.5 foot bricked8

surface on the front and below that, right9

behind the gate you see that that is the pass-10

through.11

And if you look all the way over12

to the right on the same row, you will see13

that there is even a reference, pass-through14

to front.  That's from the rear side, so you15

can tell that it's a pass-through.  So there16

is no structure on the first floor,17

essentially, and that would have been evident18

from the plans submitted.19

Then, obviously, there are20

additional details to the plan in the21

subsequent pages.  A4 provides some22
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edification on the subject.  That is the1

reference to the closets, which you could have2

told the dimensions of.  If you have the full3

size, there are dimensions made available4

which, of course, are not pertinent to the5

shrunk version, but by my measurements would6

have to have been less than 2 feet.7

CHAIRPERSON GRIFFIS:  Let's move8

ahead.9

MS. HORVITZ:  Okay.  All right.10

Does that help a little bit?11

VICE CHAIR MILLER:  Yes, that's12

better.13

MS. HORVITZ:  Okay.14

VICE CHAIR MILLER:  Thank you.15

MS. HORVITZ:  Mr. Schmidt, I'm16

going to ask a few questions, then I'm just17

going to give you an opportunity to state your18

observations and opinions on this matter.19

But, first of all, could you identify your20

name, address and your relationship to the21

property in question?22
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MR. SCHMIDT:  My name is Richard1

E. Schmidt.  I live at 1810 35th Street, N.W.2

I am the owner/occupier of that property since3

May of 1997, March of 1997.4

MS. HORVITZ:  When was your5

structure built, if you know?6

CHAIRPERSON GRIFFIS:  There is no7

way the Zoning Administrator would have known8

or, rather, cared when that was done.9

MS. HORVITZ:  Fair point.  Can you10

tell me, did you ever provide any written11

consent to the property owner for purposes of12

the proposed construction under this permit?13

MR. SCHMIDT:  No, quite the14

contrary.15

MS. HORVITZ:  Have you ever been16

provided with any plans which would suggest or17

authorize any attachment to your wall that18

faces, your side yard wall that faces this19

property?20

MR. SCHMIDT:  No, I have not.21

MS. HORVITZ:  Were you provided22
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with any plans prior to this permit1

application, which showed the particulars of2

this construction as proposed?3

MR. SCHMIDT:  No, I was not.4

MS. HORVITZ:  Now, can you --5

well, what is your position with respect to6

this permit and how it would affect your7

property?8

MR. SCHMIDT:  Well, I would be9

opposed to it on a number of bases.10

MS. HORVITZ:  What, if any, effect11

would it have on the side of your property12

that faces the structure?13

MR. SCHMIDT:  My main concern is14

one of maintenance.  My house is primarily a15

brick house, but the north face is aluminum16

siding over frame, so the construction very17

close or attached or adjacent to my framed18

siding would make it impossible to maintain19

the siding on my side of the house, and also20

would restrict airflow necessary for the21

evaporation of condensation.22
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I am also concerned about issues1

of access to utilities, such as my telephone2

line which comes in on that wall, future cable3

TV, if necessary, and television reception4

affected by the construction of a wall very5

closely adjacent to me.  I have already lost6

all channels, except one, when the third story7

was built on 1812.8

I am very concerned also about the9

effect of building even a small footer on my10

basement, adjacent to my basement.  I don't11

have a basement, but the house sits on the12

soil with just a crawl space below.13

MS. HORVITZ:  Have you, since the14

appeal was filed, had an opportunity to look15

at the plans that were submitted to DCRA in16

conjunction with this permit application?17

MR. SCHMIDT:  I saw the plans for18

a short time just momentarily this afternoon19

when you showed them to me.20

MS. HORVITZ:  Right.  And what, if21

anything, is your understanding of the22
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relationship of any footers for the proposed1

addition on the side yard of 1812 relative to2

the footers of your property?3

CHAIRPERSON GRIFFIS:  Wouldn't be4

relevant.  The Zoning Administrator wouldn't5

be reviewing footers.6

MS. HORVITZ:  Well, actually, it's7

part of the plans and it's the very limited8

information that we have about the9

relationship between Mr. Schmidt's property --10

CHAIRPERSON GRIFFIS:  But how is11

it a zoning issue?  I don't refute that it's12

a construction issue, but the Zoning13

Administrator wouldn't be looking at how the14

footers were sitting, would he, she, they?15

MS. HORVITZ:  I guess the question16

is whether or not it's important to understand17

the relationship of the two structures to each18

other.19

CHAIRPERSON GRIFFIS:  Is it?20

MS. HORVITZ:  I would contend that21

it is.22
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CHAIRPERSON GRIFFIS:  Why?1

MS. HORVITZ:  Because I would2

contend that this is a freestanding wall.3

CHAIRPERSON GRIFFIS:  And that4

would relate to where the footers are?5

MS. HORVITZ:  Well, to the extent6

that you need to understand the relationship7

of Mr. Schmidt's wall to the proposed wall,8

the footers are a component of that.9

CHAIRPERSON GRIFFIS:  Okay.  I10

don't agree.11

MS. HORVITZ:  Very good.12

CHAIRPERSON GRIFFIS:  Let's move13

ahead.14

MS. HORVITZ:  Do you have any15

thoughts regarding the proposed deck and its16

impact upon your structure?17

MR. SCHMIDT:  Well, I do in the18

sense --19

CHAIRPERSON GRIFFIS:  Can you20

phrase the question a different way, because21

here is where we get to the heart of the22
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matter.1

MS. HORVITZ:  Right.2

CHAIRPERSON GRIFFIS:  You're3

asking for the proposed deck.  I'm sorry.  In4

issuance of the permit, did the Zoning5

Administrator err in issuing a permit for that6

element or how does it relate back to the7

Zoning Administrator?8

MS. HORVITZ:  The deck is further9

increasing lot occupancy.10

CHAIRPERSON GRIFFIS:  Okay.  But11

you're trying to pull that out of him, right,12

so just phrase it for him so that I understand13

that you're going in the direction of having14

him testify to the fact that you're creating15

a case that there was an error created not --16

MS. HORVITZ:  Okay.17

CHAIRPERSON GRIFFIS:  I mean, his18

opinion of that deck is interesting.19

MS. HORVITZ:  Right.20

CHAIRPERSON GRIFFIS:  But not21

critical to what we're doing.22
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MS. HORVITZ:  Okay.  Do you have1

any opinion or a position in this case as to2

whether or not the Zoning Administrator erred3

when he issued this permit relative to the4

deck?5

MR. SCHMIDT:  I could only state6

an opinion.  I don't know the details enough7

to be authoritative about it in any way, but8

it's merely my opinion that it promulgates the9

ability to invade our privacy by10

legitimatizing, by making legitimate, the11

ability to build a two story deck that12

overlooks my backyard property.13

MS. HORVITZ:  What, if any,14

understanding do you have about the addition15

of the deck relative to the lot occupancy of16

1812?17

MR. SCHMIDT:  I don't really feel18

qualified to comment on that, other than it's19

a complicated matter because the backyard of20

1812 was completely paved over as a driveway21

at one point.  Essentially, it is a big deck.22
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MS. HORVITZ:  And where is the1

deck in terms of its -- do you remember where2

it is?  Is it on the ground floor or is it on3

the second floor?  Do you remember that?4

MR. SCHMIDT:  Well, the back of5

the house has French doors in the back of the6

first floor and in the back of the second7

floor, and from looking at the plans it8

appears that there will be decks off of each9

of those stories.10

MS. HORVITZ:  And where is your11

backyard relative to the second floor deck?12

MR. SCHMIDT:  Directly to the13

south of it, to the south, to the southeast.14

MS. HORVITZ:  Would your backyard15

be visible from the deck?16

MR. SCHMIDT:  Yes, it would.17

MS. HORVITZ:  Okay.  Thank you.18

Ms. Stancioff, could you just identify19

yourself for the record and identify where you20

live relative to the subject property?21

MS. STANCIOFF:  I'm Diedre22



543

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

Stancioff and I live at 1814 35th Street1

directly, I mean, north of the property in2

question.3

MS. HORVITZ:  And I made4

reference.  You have been sitting here, have5

you not?6

MS. STANCIOFF:  Yes.7

MS. HORVITZ:  Okay.  I made8

reference to a rear addition.9

MS. STANCIOFF:  Yes.10

MS. HORVITZ:  Are you aware of11

where that rear addition that is constructed12

on 1812 35th Street is located relative to13

your property?14

MS. STANCIOFF:  Yes.15

MS. HORVITZ:  Where is it located?16

MS. STANCIOFF:  It's -- well, it's17

directly behind their property and it's to the18

south of mine, just south of mine.19

MS. HORVITZ:  I'm going to show20

you several photographs which were submitted21

with the appellant's supplemental filing as22
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Exhibit No. 3, and I would like you to explain1

to the Board what these photographs depict.2

Now, can you identify what this3

first -- the angle from which this first4

photograph is taken and what we're looking at?5

MS. STANCIOFF:  It's --6

CHAIRPERSON GRIFFIS:  She doesn't7

need to put it into evidence.  I mean, you8

have submitted them in.  I mean, is she going9

to substantiate the relevancy or whether the10

Zoning Administrator reviewed these?11

MS. HORVITZ:  Actually, that is an12

excellent point.  Perhaps what I should do13

instead is refer to the photographs that were14

included in the Zoning Administrator's own15

file, so I will refer instead of to Tab No. 116

and half way through that tab you will run17

across a photograph, which at the bottom has18

a handwritten notation, rear.  Okay.19

Ms. Stancioff, can you identify,20

can you explain what you're looking at in this21

photograph?22
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MS. STANCIOFF:  It's the back of1

1812 35th Street and it's taken from Mr.2

Schmidt's side yard, I would say.  I mean, not3

his side yard, the back of his house.4

MS. HORVITZ:  Where is Mr.5

Schmidt's property in this photograph, if at6

all?7

MS. STANCIOFF:  It's on the right.8

MS. HORVITZ:  Right.  And where is9

1812 35th Street in the photograph?10

MS. STANCIOFF:  It's right in11

front of us.12

MS. HORVITZ:  All right.  Well, is13

it to the --14

MS. STANCIOFF:  To the left.15

MS. HORVITZ:  Okay.16

MS. STANCIOFF:  Sorry.17

MS. HORVITZ:  All right.  And do18

you see that there is kind of a ray of light19

in between those two structures?  What is20

that?21

MS. STANCIOFF:  That's the little22
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-- that's the 2.5 foot alley, not alley, I1

mean, space between the two houses.2

MS. HORVITZ:  And can you tell me,3

what does the property look like at the4

present time relative to this particular5

location on the property?6

MS. STANCIOFF:  Well --7

MS. HORVITZ:  Is that filled in in8

any way?9

MS. STANCIOFF:  No.10

MS. HORVITZ:  And then turning to11

the next page in Exhibit 1, can you identify12

what we're looking at here?13

MS. STANCIOFF:  That's the front14

of 1812 35th Street and then to the left of it15

is Mr. Schmidt's property, and to the right of16

it is mine.17

MS. HORVITZ:  Okay.  And given the18

lack of clarity of this particular photograph,19

which I assume was in better condition when20

submitted to the Zoning Administrator, I would21

like to direct your attention to Exhibit No.22
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3 and the photograph no. 3 in there.1

Now, can you tell me is this --2

where is this photograph taken from?3

MS. STANCIOFF:  This is opposite4

Mr. Schmidt's house and Mr. -- and 1812.5

MS. HORVITZ:  So which is Mr.6

Schmidt's property?7

MS. STANCIOFF:  On the left.8

MS. HORVITZ:  And which is 1812?9

MS. STANCIOFF:  1812 is on the10

right.11

MS. HORVITZ:  And what are we12

looking at in terms of between the two, behind13

the flag?14

MS. STANCIOFF:  We're looking at15

the -- just the space between the two houses.16

MS. HORVITZ:  Okay.  Now, you had17

-- you were, in fact, a party, were you not,18

to an earlier appeal involving this property?19

MS. STANCIOFF:  Yes.20

MS. HORVITZ:  Okay.  And at that21

time what, if any, position did you take with22



548

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

respect to the addition in the rear of the1

property?2

CHAIRPERSON GRIFFIS:  Let's move3

ahead.4

MS. STANCIOFF:  I was against it.5

MS. HORVITZ:  Just to explain.6

Once again, this permit is bootstrapping7

justification of the addition, which had8

already been invalidated.  So to the extent9

that you wanted a little bit of clarification10

of the fact that that addition is also part of11

this appeal, essentially --12

CHAIRPERSON GRIFFIS:  Right.13

MS. HORVITZ:  -- I was trying to14

get her to --15

CHAIRPERSON GRIFFIS:  That's okay.16

MS. HORVITZ:  In my unartful way.17

CHAIRPERSON GRIFFIS:  You can just18

state it or it's already in the record.19

MS. HORVITZ:  Okay.  Very good.20

Thank you.  I have waved up a commissioner21

from the ANC to explain in a little bit22
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greater detail the position of the ANC and its1

interest in this appeal.2

MR. EASON:  Mr. Chairman, Members3

of the Board, my name is Charles F. Eason, E-4

A-S-O-N, Jr. and I am a Commissioner with5

Advisory Neighborhood Commission 2E.  I am6

elected to represent Single Member District7

07.8

Our ANC took an interest in this9

matter because we're very concerned about the10

larger issue, if you will, of the conversion11

of semi-detached and detached homes into row12

houses, particularly when the artifice of a13

trellis, an eave or now in this case, what is14

nothing more than a wall that extends probably15

less than 2 feet from the existing wall, in16

order to convert it to a row house in order to17

make available the increased building density.18

We strongly believe that, and you19

can see it set out in the materials that have20

been submitted to you already, that the Zoning21

Regulations do not contemplate this22
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conversion, if you will, by these sort of1

artifices.  Just if you could picture the2

distance between the two homes now, the3

nonconforming side yard I personally measured4

as ranging from no more than 24, from 245

inches to maybe about 30 inches.6

And what they are proposing and is7

authorized by this permit is putting up8

another wall roughly along the property line,9

which in this case cannot be more than, in10

some cases, two feet from the rest of the11

house and keeping it wide open so you can walk12

from the back to the front and suggesting that13

the law considers it now to be a row house and14

now, they can build to 60 percent.15

And, of course, as you have heard16

from the history, they have already built17

beyond the 40 percent limit and, as counsel18

has pointed out a number of times, this, the19

construction authorized by this permit, is20

clearly intended to do no more than to, you21

know, legitimize that which has already been22
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determined by this Board, which was a permit1

that was issued improperly.2

And, you know, there should be3

some substance to the kinds of construction4

activities that in the case where you would5

consider a conversion from one status to6

another, there has to be something more than7

some sort of inconsequential or, you know,8

shell of sorts to make that change.9

Let's just say we're concerned10

about this because this isn't the first case11

we have seen of this type, and we feel it's12

very important to challenge that notion and,13

at the very least, to clarify precisely what14

it is that is expected.15

CHAIRPERSON GRIFFIS:  Understood.16

MS. HORVITZ:  And if you could17

just briefly explain why it would be that an18

Advisory Neighborhood Commission in particular19

would have any interest in this kind of appeal20

and its relationship to the permitting process21

in that regard.22
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MR. EASON:  Well --1

CHAIRPERSON GRIFFIS:  But they2

don't need to establish interest here.3

MR. EASON:  Well, I --4

CHAIRPERSON GRIFFIS:  They just5

need to assert an error.6

MR. EASON:  Yes, but if I might7

just for a moment.  Because of the way this8

comes about --9

CHAIRPERSON GRIFFIS:  Sure.10

MR. EASON:  -- you know, were it a11

request for a special exception or a variance,12

we would have a right to be involved in that13

process.14

CHAIRPERSON GRIFFIS:  Right.15

MR. EASON:  Instead, we don't find16

out necessarily that the permit has been17

granted and the error has been committed until18

after the fact.19

CHAIRPERSON GRIFFIS:  Right.20

MR. EASON:  And we think it's very21

important that where there are these kinds of22
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conversion type issues that this is not a1

matter-of-right.2

It's a matter of having to file3

for some sort of a process that would involve4

the community in that decision.  Given the way5

it happened in this case and in other cases,6

it's all over and done before we, you know,7

even know that it happened.8

CHAIRPERSON GRIFFIS:  Understood.9

MR. EASON:  And we have had, as I10

think it's probably made plain, a very11

difficult time getting from the DCRA the12

documentation that explained why exactly, you13

know, the permit was granted in the first14

place.  So we're playing catchup.  Instead of15

being ahead of the curve, we're behind.16

CHAIRPERSON GRIFFIS:  Excellent.17

MR. EASON:  Thank you.18

MS. HORVITZ:  That concludes our19

direct case.  I would reserve the right to20

cross examine.21

CHAIRPERSON GRIFFIS:  Sure.  Quick22
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questions?1

VICE CHAIR MILLER:  I'm just2

curious about the procedure these days.  Are3

ANCs getting notice of building permits being4

issued or just certain types or how does that5

work?6

MR. EASON:  I am unaware of any7

notice from DCRA that comes to us on kind of8

a timely -- you know, in a timely fashion of9

the grant or even the pendency of building10

applications.11

CHAIRPERSON GRIFFIS:  Other12

questions?  Anything?  We're going to take13

five minutes and we'll come back for crossing14

the witnesses.15

(Whereupon, at 6:46 p.m. a recess16

until 6:54 p.m.)17

CHAIRPERSON GRIFFIS:  Are there18

any more questions at this time?  If there are19

not, let's go to cross.  We'll start with20

DCRA, the appellee.  Any cross of the21

witnesses' testimony that you have heard22
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today?1

MS. FERGUSON:  No, Your Honor.2

CHAIRPERSON GRIFFIS:  Thank you.3

The owner?4

MS. BROWN:  No cross.5

CHAIRPERSON GRIFFIS:  Excellent.6

Let's move right ahead then into the case7

presentations.  We'll start again with the8

appellee.9

ZONING ADMIN. CREWS:  Mr. Chairman10

and Members of the Board of Zoning Adjustment,11

I guess I would like to give my side of why I12

thought this was a legal permit and in that13

regard, again without too much relying on past14

history, but it is important because the15

initial permit was issued to convert a semi-16

detached to a row house to allow the addition17

in the rear.18

The use of the extended eave or19

roof overhang, you all ruled in 17310 that the20

eave extension was impermissible as not part21

of the dwelling structure and providing no22
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living space or functional purpose.1

You also ruled that as an eave, it2

was limited to only project into a side yard3

2 feet.  But I think the key thing that I4

learned from your decision once we got it was5

that the extension needs to be part of the6

dwelling structure and provide living or7

functional purpose.8

So the applicant came back with9

the revised plans that we have before us today10

and the new building permit application that11

showed the house being structurally extended12

to the lot line and providing living space and13

functional uses.14

The appellant claims that this15

building permit was issued in error due to the16

semi-detached nature of the existing building17

with the new rear addition exceeding lot18

occupancy, but I considered this building19

permit application a revision of the20

previously issued building permit to revise21

the plans due to your ruling in 17310.22



557

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

However, though, timing-wise it1

was approved without the benefit of the2

Board's written order in 17310, but it is3

structurally part of the building and it does4

provide functional living space, and that was5

my determination in approving the permit.6

I would say that it would be up to7

you all now to decide whether or not it is8

part -- based on the facts here that it is9

part of the dwelling structure and does10

provide the requisite living space or11

functional purpose.12

CHAIRPERSON GRIFFIS:  Excellent.13

Questions?14

VICE CHAIR MILLER:  So what15

functional purposes did you find that it16

served?17

ZONING ADMIN. CREWS:  I think it18

functionally provides a purpose of getting19

from the front to the back on the ground floor20

and provides what appears to be storage space,21

always at a premium in row houses or small22
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semi-detached houses, whichever you determine1

this to be.  And so that was the functional2

purposes and living space.3

VICE CHAIR MILLER:  And is there a4

self-standing wall, whatever the term is, or5

does this structure -- do the two dwellings6

attach to each other by a party wall?7

ZONING ADMIN. CREWS:  Well, I'm8

still -- I'm saying that they are -- this is9

a common division wall.10

VICE CHAIR MILLER:  And why is it11

a common division wall?12

ZONING ADMIN. CREWS:  Because it13

does divide.  As best I can, that was my14

recollection in terms of applying section15

405.3.  It's not a party wall because it's not16

commingled.  I don't know that common division17

wall is actually defined within the18

regulations.19

There is a division of a lot line20

wall, which this definitely would be a lot21

line wall, and the definition of row house in22



559

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

section 199.1 simply says a house that has no1

side yards.  And with this new wall that was2

approved in this permit, there would be no3

side yards.4

VICE CHAIR MILLER:  This is5

probably a stupid question, but if there is6

like an inch between this wall and the next7

house, is that a side yard?8

ZONING ADMIN. CREWS:  These plans9

were approved to build the wall on the lot10

line, so it would be a lot line wall and so --11

VICE CHAIR MILLER:  Oh, I see, on12

this side there would be no side yard.13

ZONING ADMIN. CREWS:  So there14

should be no side yard on the 1812 side.15

VICE CHAIR MILLER:  And did --16

CHAIRPERSON GRIFFIS:  But can I17

ask that --18

VICE CHAIR MILLER:  Yes.19

CHAIRPERSON GRIFFIS:  -- question20

a different way, because it's not a ridiculous21

question.  It actually goes to the heart of22
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the matter.1

Would it be allowed to set a wall2

an inch away from the property line?3

ZONING ADMIN. CREWS:  No.4

CHAIRPERSON GRIFFIS:  And why5

would that be?6

ZONING ADMIN. CREWS:  Because then7

you would have a side yard of one inch.8

CHAIRPERSON GRIFFIS:  A9

nonconforming side yard?10

ZONING ADMIN. CREWS:  Right.11

CHAIRPERSON GRIFFIS:  Therefore,12

if you set off that wall, you would have to13

provide a full side yard for that zone14

district that the property is located in.15

Okay.16

VICE CHAIR MILLER:  Did you look17

at 405.8 when you made your decision on this18

case?19

ZONING ADMIN. CREWS:  I did, but20

to me that doesn't -- that usually goes to the21

-- where you would -- if they had built their22
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addition in the back, if they didn't have to1

be concerned about lot occupancy, but that2

they only had 2.5 feet of side yard, that the3

addition -- well, that wouldn't apply because4

that does require, I'm sorry, as I look at it5

again, that the width of the existing side6

yard has to be 5 feet, so it would not apply.7

CHAIRPERSON GRIFFIS:  So you're8

saying 405 --9

ZONING ADMIN. CREWS:  Though10

that's a case if you have a nonconforming side11

yard of 5 feet that you could extend that.12

With an addition in the rear, you13

could extend that addition with only a 5 foot14

side yard, but you have to have at least the15

5 foot.  That's the way we're interpreting it16

right now, is that you have to have at least17

the minimum 5 foot side yard in order to put18

an addition without having the nonconformity19

come into play.20

CHAIRPERSON GRIFFIS:  So if I21

understand you correctly, 405.8 goes to22



562

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

regulate a side yard, if one is provided in1

the circumstances of which it's laying out, a2

preexisting 1958 and a nonconforming side3

yard.  So if you don't have a side yard, what4

relevancy is 405.8?5

ZONING ADMIN. CREWS:  It's not.6

VICE CHAIR MILLER:  But in the7

property that was there legally, there was a8

side yard, correct?9

ZONING ADMIN. CREWS:  Right, but10

the whole --11

VICE CHAIR MILLER:  Right.  As a12

semi-detached dwelling with a 31 percent lot13

occupancy, what was the side yard?14

ZONING ADMIN. CREWS:15

Nonconforming.16

VICE CHAIR MILLER:  It was a17

nonconforming side yard.  How wide was it?18

ZONING ADMIN. CREWS:  Apparently,19

2.5 feet or so.20

VICE CHAIR MILLER:  Okay.  So you21

have a case.  So if we're looking at 405.8,22
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and tell me where I'm not reading this right1

though, there was a house existing on or2

before May 12, 1958, right?3

ZONING ADMIN. CREWS:  Yes, with a4

side --5

VICE CHAIR MILLER:  With a side6

yard less than 8 feet.7

ZONING ADMIN. CREWS:  And then you8

go right to the last phrase in that that width9

of the existing side yard has to be at least10

5 feet.  Then you can do -- then you go back11

up.12

VICE CHAIR MILLER:  Where does it13

say the width of the side yard has to be 514

feet?15

ZONING ADMIN. CREWS:  The last16

phrase in --17

CHAIRPERSON GRIFFIS:  Shall be a18

minimum of 5 feet.19

VICE CHAIR MILLER:  Shall not be20

decreased.  Okay.  So you're saying it can be21

less.  Your reading is that it can be less22
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than 5 feet?1

ZONING ADMIN. CREWS:  No.2

VICE CHAIR MILLER:  Okay.3

ZONING ADMIN. CREWS:  What I'm4

reading -- I'm reading it as that, you know,5

in terms of its drafting, that I would have6

drafted it that in the case of a building7

existing before 1958 with a side yard less8

than 8 feet, but at a minimum of 5 feet, an9

extension or addition may be made to the10

building provided that the width of the11

existing side yard cannot be decreased and --12

yes.13

VICE CHAIR MILLER:  You're adding14

words to this.15

ZONING ADMIN. CREWS:  Well, I took16

the last phrase and -- because I think it17

continues to modify the existing building.18

The side yard is less than 8 feet, but not19

less than 5 feet.  And so then you can extend20

it.  In other words, it's not a nonconforming21

use where 2000 would come in, chapter 20 would22
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come into it.1

VICE CHAIR MILLER:  So it goes to2

how you read this language.3

ZONING ADMIN. CREWS:  Right.4

VICE CHAIR MILLER:  And that is5

how you, as the Zoning Administrator,6

interpreted this section?7

ZONING ADMIN. CREWS:  Um-hum.8

CHAIRPERSON GRIFFIS:  Do you see9

405.8 in any way regulating a conversion of a10

semi-detached to a row dwelling?11

ZONING ADMIN. CREWS:  No.  I think12

because the row dwelling, the conversion, is13

based on other sections, the fact that the14

matter-of-right that you can have a row house15

in an R-3 and a row house is defined as16

having, you know, a house with no side yards17

and so --18

CHAIRPERSON GRIFFIS:  If you have19

an existing structure and it has an existing20

nonconforming side yard of 2 feet, does 405.821

tell you anything that you can or can't do if22
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you're -- with that side yard?  That's1

probably too broad.2

ZONING ADMIN. CREWS:  Well, again,3

I think that I read that the existing side4

yard for 405.8 to apply to anything has to be5

a minimum of 5 feet, and that what it does is6

it allows you to put an addition on this7

nonconforming house, because it doesn't have8

an 8 foot side yard, without necessarily9

having chapter 20 become applicable.10

CHAIRPERSON GRIFFIS:  Okay.11

VICE CHAIR MILLER:  Let me ask12

this.13

ZONING ADMIN. CREWS:  Um-hum.14

VICE CHAIR MILLER:  If you15

decrease the side yard in this case, but16

didn't decrease it all the way to the point17

where you were converting to a row house, you18

would need a special exception or you couldn't19

be able to do it?20

ZONING ADMIN. CREWS:  Right,21

right.22
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VICE CHAIR MILLER:  And this is --1

ZONING ADMIN. CREWS:  It's either2

all or nothing in this.3

CHAIRPERSON GRIFFIS:  I think you4

would need a variance.5

VICE CHAIR MILLER:  So this -- or6

a variance.7

ZONING ADMIN. CREWS:  Yes,8

correct.9

VICE CHAIR MILLER:  Okay.  So that10

is what is somewhat peculiar in this case, I11

think.  So you could -- if you decreased it12

less, you would need a variance, according to13

your interpretation.14

ZONING ADMIN. CREWS:  Right.15

VICE CHAIR MILLER:  Okay.16

ZONING ADMIN. CREWS:  Okay.17

CHAIRPERSON GRIFFIS:  Other18

questions?19

COMMISSIONER TURNBULL:  Well, I20

guess I just want to clarify.  So then any21

single-family detached house like this can22
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come before you again and do the same?  We're1

going to see a lot of these?2

ZONING ADMIN. CREWS:  Well, I3

think that that is what is the Zoning4

Regulations allow.  Obviously, we're, you5

know, always anxious in -- not anxious,6

anxious is maybe a poor choice of words,7

excuse me, always welcome further advice, you8

know, from the Board and I think that that is9

why I'm hanging my hat on your written opinion10

in 17310, is that it has to be a structural.11

It can't -- you know, it has to be12

something that has to be a structural part of13

the building and it has to be -- have a14

functional use or provide living space.15

And I agree that these regulations16

need to be strictly interpreted, but they are17

also designed with this whole concept of18

matter-of-right to, you know, lay down things19

that you can do and unless I can hold my hat20

on some specific thing, so that I can strictly21

interpret it, I think I'm going to have to be22
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able to do it unless I receive guidance from1

you that, you know, would be different from2

that.3

But I think that you can convert a4

semi-detached or a detached house into a row5

house in those districts that allow row houses6

by building to the lot line.7

I mean, I'm not saying necessarily8

that that's good public policy or that -- but9

that's what I'm thinking that the Zoning Regs10

allow.  And it, you know, very well, depending11

on this ruling and other people's, may be some12

-- you know, the subject of discussions after13

the Comp Plan has been adopted and we look at14

a lot of the things, because there is a lot of15

-- my experience in reviewing plans and in16

talking with ANCs and citizens groups is that17

as this building boom has continued, that18

people are realizing that the Zoning19

Regulations allow a much denser build-out than20

what is currently there.21

And, you know, so these are the22
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type of issues that make it difficult and1

while I want to be, you know, both to the2

letter and to the intent of being strict,3

unless I can point to something where it's4

prohibited, when you can do a row house and5

where a row house is defined by a house6

without any side yards, then it seems to me7

that you can get rid of the side yard.8

CHAIRPERSON GRIFFIS:  Right.9

Okay.  Interesting.  Now, when you're looking10

at processing a permit, and in this particular11

permit, you had to, of course, establish lot12

occupancy and all the other calculations to13

make sure it was conforming.14

What is your process to do that?15

You have what is a semi-detached.  It's moving16

to a row dwelling.  Do you look at the base17

information of what is allowed in the R-3 for18

a semi-detached and review to see if all that19

is applicable or do you look at the end result20

of the row dwelling and say this is what is21

allowed when one is finished?  Therefore, I22
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can permit this permit to proceed?1

ZONING ADMIN. CREWS:  Right.  At2

this point, it's what would end up and that3

may again be an inconsistent in the Zoning4

Regs in that a semi-detached can only be 405

percent, but a row house can be 60 percent.6

And with the interpretation that a7

row house is allowed as a matter-of-right8

that, you know, a row house is defined as9

without a side yard, that when you go to a row10

house that you then increase your allowable11

lot occupancy to 60 percent.12

CHAIRPERSON GRIFFIS:  Okay.13

ZONING ADMIN. CREWS:  And that's14

why I think it is important that we make sure15

that it is a row house and it's not just a16

semi-detached house with some wood attached to17

the lot line.18

CHAIRPERSON GRIFFIS:  Right, and19

we'll get to that.  Now, in terms of this20

particular case, however, did you find that it21

was a conforming semi-detached house and,22



572

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

therefore, was able to move ahead as a matter-1

of-right with an addition to a conforming or2

a matter-of-right addition that would then3

make it a conversion?4

Is it needing to establish that5

level or do you look at it just in the6

envelope of the R-4?7

ZONING ADMIN. CREWS:  Well, an R-8

3.9

CHAIRPERSON GRIFFIS:  I'm sorry.10

ZONING ADMIN. CREWS:  Yes.11

CHAIRPERSON GRIFFIS:  The R-3,12

right.13

ZONING ADMIN. CREWS:  No, I looked14

at it as a revision to the permit that was15

turned down by the Board in 17310 was -- that16

permit, my understanding was that lot17

occupancy was based on the fact that they were18

trying to convert this semi-detached house19

into a row house.20

And what you all said was that the21

way they were going to do that was not22
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correct, and so that they came back with what1

I determined was a correct way of making it2

into a row house.3

CHAIRPERSON GRIFFIS:  Okay.4

That's clear.5

ZONING ADMIN. CREWS:  Um-hum.6

COMMISSIONER TURNBULL:  So just7

following up on, Mr. Chairman, what you -- you8

didn't look at it as it was not in compliance.9

It was simply that they were simply trying to10

correct the former ruling.11

ZONING ADMIN. CREWS:  Right.12

COMMISSIONER TURNBULL:  Or address13

the former ruling.14

ZONING ADMIN. CREWS:  Exactly.15

COMMISSIONER TURNBULL:  Okay.16

CHAIRPERSON GRIFFIS:  Other17

questions?18

VICE CHAIR MILLER:  With respect19

to the 44 percent lot occupancy figure, was20

that anything that was relied upon you then21

with respect to making the determination for22
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the permit in this case?1

ZONING ADMIN. CREWS:  Well, again,2

the idea was the result would be a row house3

with 60 percent, so they were well under the4

60 percent.5

VICE CHAIR MILLER:  So it really6

didn't matter then what was there.  You were7

looking at what was going to be there.  Is8

that correct?9

ZONING ADMIN. CREWS:  Right.10

VICE CHAIR MILLER:  Okay.11

ZONING ADMIN. CREWS:  And I think12

that is what was, you know, again, the13

interpretation under the first building permit14

that you overturned because the roof overhang15

wasn't enough to make it a row house.  And in16

that case, you indicated that there wasn't a17

doubt that you could convert.18

The Board acknowledges that it is19

possible to convert a semi-detached dwelling20

into a row dwelling with an addition that21

extends to the side lot line.  And so when22
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they came back with these plans, the addition1

extended to the side lot line.2

VICE CHAIR MILLER:  And when you3

interpreted 405.8 in particular, did you look4

at the Zoning Commission Order No. 17 that the5

appellant raised in this case that talked6

about the side yards?7

ZONING ADMIN. CREWS:  I'm afraid8

not.9

VICE CHAIR MILLER:  Okay.  In the10

event there might be some guidance there as11

well.  Okay.  Thank you.12

CHAIRPERSON GRIFFIS:  Wow.  Of13

course, that order was amended several times14

since the '70s, right?15

VICE CHAIR MILLER:  Well, I think16

it would be helpful to look at whatever17

revisions there has been to them, because I18

don't think the language is clear on its face.19

CHAIRPERSON GRIFFIS:  Okay.  Other20

questions from the Board?  Okay.  If there's21

nothing further, let's go to cross.22
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MS. HORVITZ:  Yes, sir.  Mr.1

Crews, you indicated that you evaluated the2

structure to determine whether it was3

providing functional or liveable space,4

correct?5

ZONING ADMIN. CREWS:  Yes.6

MS. HORVITZ:  And that you -- one7

of the two items that you relied upon to reach8

the conclusion that the answer was yes was9

that there would be front to back access.  Is10

that correct?11

ZONING ADMIN. CREWS:  Yes.12

MS. HORVITZ:  Now, what was your13

understanding of whether there was front to14

back access before this proposed permit was15

submitted to you?16

ZONING ADMIN. CREWS:  That there17

was.18

MS. HORVITZ:  All right.  So was19

the front to back access enhanced by this20

proposal?21

ZONING ADMIN. CREWS:  I don't know22
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that I needed to reach that, whether it was1

enhanced or not, or whether or not it just2

provided function.3

MS. HORVITZ:  Well, in fact, the4

front to back access was reduced as a result5

of this proposal, was it not?6

ZONING ADMIN. CREWS:  Again, it7

still seemed to me to be functional.8

MS. HORVITZ:  Well, what is the9

width available for pedestrian traffic on the10

first level in the area that you have11

described as providing front to back access?12

ZONING ADMIN. CREWS:  Probably13

between -- around 2 feet.14

MS. HORVITZ:  What was the15

original -- what was the narrowest point on16

which there was a nonconforming side yard?17

You know, the width of the original18

nonconforming side yard.19

ZONING ADMIN. CREWS:20

Approximately, 2.5 feet.21

MS. HORVITZ:  And how wide is the22
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wall that is, as you have identified it, on1

the lot line?2

MS. FERGUSON:  We ask your3

indulgence.4

ZONING ADMIN. CREWS:  It looks5

like on drawing A2 in your submission that the6

piers are about 8 inches in, so that would7

give you, approximately, without a scale with8

me, that that would be again, approximately,9

2 feet.10

MS. HORVITZ:  And where is the --11

is there, in fact, a firewall on the outside12

of those piers?13

ZONING ADMIN. CREWS:  I don't14

think so.  I think the wall starts at the15

second level.16

MS. HORVITZ:  So you are not17

attributing any width of a wall outside of the18

piers, just the 8 inches of pier?19

ZONING ADMIN. CREWS:  Yes, that's20

all the plans show.21

MS. HORVITZ:  And is there a solid22
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wall on the first floor or is it just a series1

of our piers?2

ZONING ADMIN. CREWS:  It's just a3

series of four piers.4

MS. HORVITZ:  So there is no brick5

structure along the lot line on the first6

floor?7

ZONING ADMIN. CREWS:  No.8

MS. HORVITZ:  Or any other walled9

structure on the first floor?10

ZONING ADMIN. CREWS:  No.11

MS. HORVITZ:  And you indicated12

that there was storage space and that that was13

a consideration for you in your determination.14

Is that correct?15

ZONING ADMIN. CREWS:  That's16

right.17

MS. HORVITZ:  Can you identify18

where the storage space is located in the19

plans?20

ZONING ADMIN. CREWS:  On the third21

floor in the same plans A2, the third floor22
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plan shows closet doors and space there with1

the face on wall or face on line wall.2

MS. HORVITZ:  What about the3

second floor?  What, if any, functional or4

liveable space is provided on the second5

floor?6

ZONING ADMIN. CREWS:  There7

doesn't appear to be either on the second8

floor.9

MS. HORVITZ:  Okay.  Can you tell10

me or did you do an analysis as to the size of11

the new closets?12

ZONING ADMIN. CREWS:  Nope.13

MS. HORVITZ:  So you did not look14

to see whether they would be functional in any15

way in terms of storage?16

ZONING ADMIN. CREWS:  They appear17

to me to be functional.  And again, as I18

mentioned in my opening remarks that it may be19

up to the Board to decide whether or not it's20

functional, but I could see shoes being stored21

there on shelves.  I can imagine videos, CDs,22
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books, you know, a variety of usability and1

functionality of that space.2

MS. HORVITZ:  You would concede,3

would you not, that it must be less than 24

feet in depth, correct?5

ZONING ADMIN. CREWS:  Without a6

scale, I'm unable to confirm it.7

MS. HORVITZ:  And do you have any8

idea what the width of the wall is on the9

third floor, if any wall?10

ZONING ADMIN. CREWS:  The outside11

wall?12

MS. HORVITZ:  Yes.13

ZONING ADMIN. CREWS:  Again, I14

don't without a scale and again, I think the15

thickness of the wall is more of a building16

code issue rather than a zoning issue.17

MS. HORVITZ:  But you were looking18

to determine whether there was functional19

space, that was your determination, correct?20

ZONING ADMIN. CREWS:  Yes.21

MS. HORVITZ:  Okay.  And you22
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testified that this, in your assessment, was1

a common division wall, correct?2

ZONING ADMIN. CREWS:  Yes.3

MS. HORVITZ:  Are you familiar4

with the Pritchard decision in any way?5

ZONING ADMIN. CREWS:  Not a lot.6

MS. HORVITZ:  All right.7

ZONING ADMIN. CREWS:  I've heard8

the term.9

MS. HORVITZ:  All right.  Are you10

aware that in a prior Zoning Administrator11

testified in that case that a common division12

wall is the same as a party wall?13

ZONING ADMIN. CREWS:  No.14

MS. HORVITZ:  But is it your15

testimony that they are different?16

ZONING ADMIN. CREWS:  Yes.17

MS. HORVITZ:  Did you in making18

your zoning determination review 405.3?19

ZONING ADMIN. CREWS:  Yes.20

MS. HORVITZ:  And is it your21

contention that the exterior structure that is22
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at or near the lot line of 1812 35th Street1

near Mr. Schmidt's property is or is not a2

freestanding side wall?3

ZONING ADMIN. CREWS:  It is -- no,4

I already indicated that I thought it was a5

common division wall.6

MS. HORVITZ:  Okay.  What was your7

understanding at the time as to whether or not8

the new wall, admittedly not on the first9

floor, touched or attached in any way to Mr.10

Schmidt's property?  Did you have any11

understanding as to that?12

ZONING ADMIN. CREWS:  I didn't13

think it was relevant.  I thought it was, as14

shown on the plans, a lot line wall.  I'll15

return this.16

MS. HORVITZ:  Okay.  Did you17

consider at all the location of the footings18

of the new structure?19

ZONING ADMIN. CREWS:  Not a lot.20

Again, I would think that that is a building21

code issue.22
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MS. HORVITZ:  Okay.  That's all I1

have.2

MS. BROWN:  No cross.3

CHAIRPERSON GRIFFIS:  Interesting.4

Okay.  The last question on this was, the5

property was a review of the special6

exception.  Was that in any way part of your7

process and review for the permit that was8

issued?9

ZONING ADMIN. CREWS:  My10

understanding on the special exception was11

that that was for the semi-detached dwelling12

and this -- so my review was based on the13

initial building permit for the row house and14

how to correct that after your ruling in15

17310.16

CHAIRPERSON GRIFFIS:  Okay.  So my17

understanding is it wasn't any relevancy in18

terms of review.  Okay.  What else?  Follow-19

up?20

VICE CHAIR MILLER:  Mr. Crews, did21

you look at 2001.3(b), in particular, when you22
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issued this permit?1

ZONING ADMIN. CREWS:  Yes.  Let me2

flip to that.  Again, the initial permit was--3

would remove the nonconforming side yard and4

create a conforming row house, so it would5

conform to the use and structure requirements.6

And it decreases any existing nonconforming7

aspect by eliminating the nonconforming side8

yard.9

So, in effect, it really, you10

know, didn't apply, because we were getting11

rid of the nonconformity by converting from12

the semi-detached to the row house.13

VICE CHAIR MILLER:  Thank you.14

CHAIRPERSON GRIFFIS:  Anything15

else?  Any other questions?  Ready?16

MS. BROWN:  Thank you, Mr.17

Chairman.  We have heard a lot this evening18

about this case, but what it boils down to is19

two very simple legal questions.  No. 1, can20

a semi-detached dwelling ever be converted to21

a row dwelling?  That's question one.  The22
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second question is is the construction1

proposed here sufficient to allow the2

conversion?3

And the answer is very simple.4

You have already stated in the previous appeal5

case of Ms. Stancioff in 17310, as Mr. Crews6

read to you and I think it's worth reading7

again, you can convert a semi-detached to a8

row dwelling.  The Board acknowledges that9

it's possible to convert a semi-detached10

dwelling into a row dwelling with an addition11

that extends to the side lot line.  It's12

clear.13

There is also the decision in the14

Pritchard case which says "A semi-detached15

dwelling may be converted to a row dwelling as16

a matter-of-right," except in certain discrete17

circumstances that existed in Pritchard.  And18

the fact that everybody is overlooking here in19

presenting their case is that the20

distinguishing fact in Pritchard was that one21

of the side yards or "side yard" it abutted an22
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alley.1

The facts are completely2

distinguishable here.  Neither side lot abuts3

an alley.  It abuts other lots.  So Pritchard4

is not applicable here.  So there is no5

question that the conversion is appropriate.6

This dwelling on this property is capable of7

sharing common division walls on both sides8

and that's the decision of Pritchard that has9

been narrowed even further.10

It's clearly shown on the drawings11

you have of the house that extends from side12

lot line to side lot line.  The side yard is13

eliminated, entitling the property to 6014

percent lot occupancy.  It's only proposing15

48, which is well within it.  So there, we're16

done with that one.17

The second ancillary issue is the18

construction sufficient enough to expand the19

dwelling?  We're very fortunate in this case.20

We don't have a trellis or pergola or shed or21

anything like that to decide.  We have an22
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actual expansion of the house with usable1

space over to the property line.2

But let's go through it step-by-3

step anyway.  First, you start with the4

understanding that in an R-3 Zoning District5

no side yard is required.  It's only when you6

provide one that it has to meet minimum width7

requirements.8

Second, you look to the definition9

of a semi-detached dwelling.  A semi-detached10

dwelling requires a side yard on one side11

extending the full depth of the building, and12

this is important here, open to the sky from13

the ground up.  And importantly, not occupied14

by any building or structure, except as15

otherwise provided in the submissions.16

So if we go to the appellant's17

submission, Tab 2, the drawings that we're all18

referring to, and we look at sheets A1, A2 and19

A3, they clearly indicate that the former side20

yard is no longer open to the sky from the21

ground up.  It is occupied by a building.  In22
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fact, on sheet A3, there is a note right in1

the middle of the page that says fill in2

existing side yard.3

I don't think it gets any clearer4

than that.  We have heard the ANC argue that5

because there is still an exterior passageway6

at the ground floor level the addition does7

not eliminate the side yard.  However, you8

can't stand in that ground floor area and look9

up to the open sky.  It's not possible, so10

that argument is just plain wrong.11

Third, you look at the definition12

of a row dwelling.  A row dwelling is a house13

without any side yards.  Here there are14

absolutely no side yards.  It has been15

completely eliminated with the expansion.16

Again, that's the end of the inquiry.  Whether17

or not it adds to the living space, I think,18

is a spacious argument on two counts.19

First, that standard is not20

anywhere in the Zoning Regulations that the21

space has to be liveable or functional, as22
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long as it adds to the building, it's1

sufficient.  And you look to the definition of2

a building, which says "A structure having a3

roof supported by columns or walls for the4

shelter, support or enclosures of persons,5

animals or chattel."6

So even just by having a covering7

there, it provides an enclosure.  It provides8

shelter for someone passing through to the9

backyard.  And it's as simple as that.  You10

have ruled that a semi-detached dwelling can11

be expanded to a row dwelling.  There is no12

debate that the expansion of the house itself13

to the lot line is sufficient to accomplish14

that conversion and that's all you need to15

know to decide this case.16

Now, there are some other17

ancillary issues that were raised about18

whether or not substantive procedural rights19

are violated.  The plain fact of the matter is20

we're here.  They are getting their day in21

court.  So the notion that you need to do more22
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than that is inaccurate.1

I want to get to some of the2

points that I have heard raised here today.3

For the section 405.8 that you raised, Mrs.4

Miller, that case, that section was discussed5

extensively in BZA Appeal Case 17066.  It was6

the Brinckerhoff appeal case and I believe it7

was on Albemarle Street.8

The decision in that came out just9

recently and it was exactly the situation that10

Mr. Crews was describing.  It was in, I think,11

an R-1-A or R-1-B District where there was a12

nonconforming side yard of 5 feet and all the13

property owner did was extend the addition14

straight back, maintain that 5 foot side yard15

and that was completely legitimate and a16

matter-of-right.17

VICE CHAIR MILLER:  Just to ask18

you though --19

MS. BROWN:  Sure.20

VICE CHAIR MILLER:  -- just21

because I'm trying to visualize this.22
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MS. BROWN:  Yes.1

VICE CHAIR MILLER:  It doesn't2

sound like that is the case here.3

MS. BROWN:  No, it is not.4

VICE CHAIR MILLER:  That it's not5

going back, it's going out.6

MS. BROWN:  That's correct.7

VICE CHAIR MILLER:  Towards the8

neighbor.  Okay.  9

MS. BROWN:  I think what I --10

VICE CHAIR MILLER:  So there is a11

difference.12

MS. BROWN:  -- am saying is just13

as Mr. Crews said, 405.8 does not come into14

play here.  It's inapplicable to this case,15

because we're not dealing with an extension.16

We're not maintaining that 2.5 foot side yard.17

If you get rid of it, it becomes a row18

dwelling and then it doesn't matter.19

We have heard some discussion20

about a common division wall, lot line walls,21

face on line walls, party walls.  Again, this22
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issue was addressed in some detail in the BZA1

Appeal Case 17109 for 1819 Belmont Road.2

Well, there were all sorts of definitions of3

what is going on.4

Frankly, we don't need to worry5

about it because once you have -- I mean, we6

can worry about it and we can't worry about7

it, but I think that it's fully compliant.8

What we have here is a face on line wall.  We9

have no side yards.  It's a row dwelling.10

Again, you don't need to look any further than11

that.12

Mr. Turnbull, you were worried13

about whether or not many of these cases are14

going to start coming before you of these15

expansions of semi-detached to row dwellings.16

I don't think they will be before you because17

they have been considered matter-of-right all18

along.19

There are plenty of examples in20

Georgetown already.  I can think of one from21

1412 28th Street.  There is another one in the22
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1500 Block of 28th Street where the side yard1

was eliminated by having a new entrance court2

onto the side.  It was part of the building.3

Finally, I agree with Mr. Crews4

that section 2001.3 does not come into play.5

While we start out with a nonconforming6

structure, we end up with a conforming7

structure.  It's a row dwelling and that is8

all I want to say at this point about the9

issues, but I do want to make another10

statement in conclusion.11

This has been an extremely12

difficult process for everybody involved, the13

neighbors, the ANC, this Board, the Zoning14

Office, but let's not forget about the15

property owner.  They are as much a victim of16

this whole process as anybody else.  All that17

-- they have had one goal this entire -- over18

the past three years, to build an addition19

that is in full compliance with the Zoning20

Regulations.21

They never engaged in any illegal22
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construction at any time.  They always had a1

building permit.  They are attempting to2

correct the situation.  And, yes, I agree with3

Ms. Horvitz.  We are bootstrapping on the4

previous things because we have been told we5

have to.  We have been told that we have to6

come into compliance and that is exactly what7

they have done with this building permit.8

I think everybody would like to9

turn back the clock on this and go back to day10

one and do it right, so that we would find out11

that, you know, we would limit it to the 4012

percent lot occupancy, but that error wasn't13

caught in time.  The construction had already14

begun.15

And, frankly, you know, it's my16

view that the District would be estopped from17

enforcing the zoning ruling that you had from18

forcing them to take anything down, because it19

was already constructed.  In fact, there is an20

instrumental, very instructive decision that21

just came out yesterday by the Office of22
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Adjudication and Hearings on the very issue of1

estoppel and once someone has completed2

construction.3

So we're left with the current4

situation and by extending the upper floors of5

the property to the lot lines, the lot6

occupancy problem is solved.  The one side7

yard is eliminated.8

The house is a row dwelling9

entitled to 60 percent lot occupancy.  It's10

only at 48 percent, so there has been11

absolutely no error by the Zoning12

Administrator in approving these plans and the13

appeal should be denied.  And I would be happy14

to answer any questions.  Thank you.15

CHAIRPERSON GRIFFIS:  Thank you.16

Questions?17

VICE CHAIR MILLER:  Is18

Brinckerhoff the only case that you're aware19

of that interpreted 405.8?20

MS. BROWN:  That's the only one21

I'm aware of recently.  There may have been22
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others.  Actually, there was another one and1

it was a special exception and zoning variance2

case, I believe, on Brandywine Street in3

southeast, but I hesitate to rely on my4

memory, so I won't say.5

CHAIRPERSON GRIFFIS:  If the basis6

of the Zoning Administrator's current review7

of the permit as a revision to the existing8

base building permit that preceded it, if9

there was found to be an error in that permit,10

would that rise to the level of being11

appealable in this proceeding or would that be12

estopped?13

MS. BROWN:  No.  I mean, your14

order simply said that the Zoning15

Administrator made an error.  It did not say16

revoke the permit, rescind the permit.  What17

it simply said, an error was made, so it's18

trying to correct it and coming into19

compliance.  So it's not relevant really.20

CHAIRPERSON GRIFFIS:  But does it21

keep alive any of those issues?22
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MS. BROWN:  No.  No, this is a1

completely separate permit.2

CHAIRPERSON GRIFFIS:  Okay.  Other3

questions?4

VICE CHAIR MILLER:  Okay.  I'll5

ask you one other question.  Do you think6

there is any difference in the regulations7

with respect to conversions of semi-detached8

dwellings to row houses and nonconforming9

semi-detached dwellings to row houses?10

MS. BROWN:  No, because the row11

dwelling -- the semi-detached was lawfully12

existing with its 2.5 foot side yard even13

prior, you know, even when it was a 31 percent14

lot occupancy.  So there is nothing that would15

prohibit a nonconforming semi-detached to be16

converted to a conforming row dwelling.17

VICE CHAIR MILLER:  Okay.18

MS. BROWN:  And I did want to get19

to section -- I'm not sure if I mentioned20

2001.3 and I don't think it's part of, again,21

my appeal case, but I don't believe it belongs22
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here, but it's not extending any1

nonconformities, so it doesn't come into play.2

VICE CHAIR MILLER:  So you think3

if you extend it to zero, you don't extend it4

is your point?  I mean, if you're actually5

increasing the nonconformity and then it6

becomes zero, you're saying, when it becomes7

a row house?  So, therefore, you're not8

increasing it according to your theory?9

MS. BROWN:  That's correct.  If10

you brought it to within one inch of the lot11

line in your example, that would require12

relief.13

CHAIRPERSON GRIFFIS:  Interesting.14

Anything else?  Other questions from the15

Board?  Cross?16

MS. HORVITZ:  She didn't really17

put on a witness, so I would have closing18

remarks.19

CHAIRPERSON GRIFFIS:  Sure, sure.20

MS. HORVITZ:  But I don't think I21

really need to --22
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CHAIRPERSON GRIFFIS:  Yes.1

MS. HORVITZ:  -- interrogate her.2

CHAIRPERSON GRIFFIS:  You're3

absolutely right.4

MS. BROWN:  Thank you.5

CHAIRPERSON GRIFFIS:  Sorry I6

availed you for that.  Okay.  Anything else7

then?  I think we would be ready then.  Let's8

hear closings.9

MS. HORVITZ:  And I will be brief,10

given the hour.  Just a few observations about11

the positions articulated by the Zoning12

Administrator and by the homeowner through13

counsel.14

First of all, clearly, there has15

been a misreading, a misinterpretation of16

405.8.  I mean, this nonconforming side yard17

was decreased.  The fact that it was decreased18

to one inch or zero, it was decreased.  That's19

the operative word in that section.  And even20

if there is some normal deference to the21

Zoning Administrator's interpretation of these22
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regulations, that just is so unsupportable and1

I don't think that that deference should be2

afforded in this case as to that particular3

section.4

I would like to point out, you5

asked me about what kind of relief we could6

have sought or the homeowner could have sought7

and I would like to add to my answer on8

special exception and also, obviously, there9

are variance provisions that might have been10

appropriate and I failed to mention them in11

response to your questions and you raised it.12

Counsel for the homeowner has13

mentioned that this is a face on wall line14

structure of some kind.  Well, that is not a15

term that is really edifying here.  What is16

the legal significance of that terminology?17

I mean, certainly, 405.3 doesn't use that18

terminology nor does it use the lot line19

terminology.20

So we're stuck with trying to21

decide whether the terms that are used in the22
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regulations describe the situation here and1

they do not.  And, again, I think that there2

is no factual basis with which the Zoning3

Administrator could have found that this is a4

common division wall.  I mean, that's just not5

supportable by the facts in this case.6

Counsel for the homeowner also7

said that it was okay to remove, and maybe a8

I misunderstood, that it was okay to remove9

the nonconformity and cure it by becoming a10

row dwelling because the semi-detached11

dwelling that was in existence was lawfully12

existing.  I think that was the phrase.  It13

wasn't.14

It was an unlawful structure15

before this last round of permits.  I mean,16

that is what this Board concluded when it17

rejected the earlier round of permits.  What18

was sitting there at the time of this permit19

was not a lawfully existing semi-detached20

dwelling.  So to the extent that that was21

important to our analysis, I'm not really sure22
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how.  That is just incorrect both factually1

and legally.2

And just to address this idea that3

we're all victims here and so forth and so on.4

Yes, it has been a difficult process, but this5

permit seeks to make it worse.  I mean, what6

is the grounds for adding a deck.  I mean, as7

you know, once you find that this is a row8

dwelling, which I would strongly urge you to9

reject on any variety of reasons that I have10

proffered for you both in the papers and here11

today, then it can go to 60 percent and the12

deck is an example of that.13

You know, this is not just trying14

to cure some deficiency that was found by the15

BZA both in the special exception proceeding16

for which the Board -- and let's not -- we17

haven't really talked about this, but let's18

not forget that the BZA found that there was19

an adverse effect, unduly adverse impact on20

Diedre Stancioff and perhaps the other21

neighbor to the north by the rear addition.22
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That was the first proceeding and1

this homeowner didn't change the structure to2

provide her with more light.  It was a light-3

based analysis.  I mean, that is what the4

appropriate response would have been, was to5

step down the rear addition as the Office of6

Planning specifically suggested in that7

proceeding.  Did they do that?8

No, they let that rear addition9

sit there impacting adversely Diedre10

Stancioff's light and now, in this last round,11

they are even adding a deck so although there12

were no privacy issues in the first round of13

special exceptions, there would certainly have14

been privacy issues if that deck had been on15

there, because it's going to sit and look16

over.  As you heard Mr. Schmidt, it's going to17

look over his property and it's going to look18

over her property.  You can figure that out19

from the drawings.20

So the victim here is not the21

homeowner who had in round one instructions22
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about how it should proceed, perhaps not as1

detailed as the homeowner would have liked,2

but the conclusion was that that rear addition3

was nonconforming, because -- nonconforming is4

the wrong word, I apologize, was inconsistent5

with the zoning principles, it failed to meet6

the special exception requirements, adversely7

impacted the neighbor to the north.8

And, what, we're here now in round9

three still trying to justify that rear10

addition.  You know, I would strongly11

encourage you not to be swayed by any12

arguments of estoppel or that the owner of13

1812 35th Street has in any way been14

victimized by this.15

She had a choice after the special16

exception proceeding and she chose, instead of17

stepping down the rear, to keep trying to18

justify the building she built which you have19

rejected twice before.  Thank you.20

CHAIRPERSON GRIFFIS:  Thank you21

very much.  Follow-up clarifications?22
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Anything else?  Guidance needed?  Very well.1

Well, let's close the proceeding then in our2

afternoon and in this appeal.  Let's assess3

whether we were requesting any filings from4

those participants at this time.5

We had one, as I recall, as we6

opened up the briefing of the Woodley Park7

case.  We'll keep the record open for that as8

it relates to whether there is an issue to9

dismiss the relevancy of 405 and also 2001.10

And then I guess we keep the record open also11

for draft orders on this case.12

Let's look at the schedule and13

see.  Let me assess whether we can make our14

next decision making, which is the 14th of15

November, a date that is becoming very16

familiar to me today.  Is that a possibility?17

In terms of the briefing, I don't18

believe -- I would not tend to think that I19

would need responses from all of those based20

on the briefing, the legal briefing of the21

relevancy of the case that was cited today, so22
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we could have those submitted in at the first1

point and then the last date of filing would2

be, of course, that 30th of October.  That3

would be the draft orders, findings of facts,4

conclusions.5

So what we would have is a6

briefing in by the 20 -- hm.  Well, we could7

do them all together, frankly.  I don't have8

any difficulty with that unless others do.  Is9

there a difficulty in timing on that for10

submissions?  No?11

MS. BROWN:  No, Mr. Chair.12

CHAIRPERSON GRIFFIS:  ANC?13

MS. HORVITZ:  The only issue that14

Mr. Eason is raising is when would the15

transcript be available for purposes of16

findings of fact or what is the normal delay17

on that?  I mean, I can just make it up as I18

recall it, but --19

CHAIRPERSON GRIFFIS:  That20

probably wouldn't be off base.  However, I21

think you would be about two weeks out for the22
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transcript.1

MS. HORVITZ:  I mean, I would2

rather proceed as quickly as possible even3

without it, but if that's a consideration for4

anybody, I would just raise that.5

CHAIRPERSON GRIFFIS:  Okay.6

MS. BROWN:  I think it's just a7

matter of ordering it from the recorder.8

CHAIRPERSON GRIFFIS:  Yes.  I9

think you can expedite a transcript, but I'm10

not familiar with all the particulars of that.11

Okay.  So I don't see -- I'm not hearing any12

objection then on making those dates for the13

single filing and that of the two elements14

that the record is open for for all of the15

participants.16

I am requiring both of you to17

brief that case.  However, findings and18

conclusions are open to all.19

MS. BROWN:  Mr. Chairman, a20

clarification.  I think you mentioned October21

30th.  Usually, your filings are due on a22
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Tuesday.  I just want to clarify.1

CHAIRPERSON GRIFFIS:  Yes, that's2

a Monday, right?3

MS. BROWN:  Yes.4

CHAIRPERSON GRIFFIS:  Yes.5

MS. BROWN:  Okay.6

CHAIRPERSON GRIFFIS:  Yes.  It's7

what some -- am I mistaken in doing it that8

way?  I guess going to the 14th, to that9

Tuesday.  We can do it later that week.10

MR. MOY:  Yes, you can do it later11

that week because the decision won't be until12

the 14th.13

CHAIRPERSON GRIFFIS:  We have the14

next week that I'm trying to avoid, because we15

have a huge amount of filings coming in and we16

have the general election, which obviously --17

I don't know about obviously, makes for a18

difficulty and then a holiday, so the filings19

and packaging from the staff level I was just20

trying to avoid.21

The 31st is a Tuesday.  Then we22
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could go even the second or the 1st at 3:00,1

which would be that Wednesday.  Does that --2

let's just do that.  The 1st of November, '063

would be the filings at 3:00 or by 3:00.  That4

will give us ample time to get those out and5

issued.6

Okay.  Very well.  Anything else7

then?  Any other questions or clarifications8

of procedures?  Thank you all very much.  I9

appreciate your patience with us this10

afternoon in getting through this entirely and11

we will call this for a decision on the 14th.12

Thank you all very much.13

If there is no further business14

for the Board, let's adjourn this evening.15

MS. BROWN:  Thank you.16

(Whereupon, the Public Hearing was17

concluded at 7:48 p.m.)18

19


