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P-ROGCGEEDI-NGS
9:58 a.m

CHAI RPERSON CGRI FFI S: | call to
order our Public Hearing of the Board of
Zoni ng Adj ustnment of the District of Col unbi a.
| wish everyone a very good norning. It is
the 17'" of COctober 2006. M nane is Geoff
Giffis, Chairperson. Joining ne today is the
Vice Chair, M. Mller, and M. Etherly.
Representing the National Capital Planning
Commi ssion is M. Mann and representing the
Zoni ng Comm ssion with us this norning in our
Public Hearing will be M. Turnbull.

Copi es of today's hearing agenda
are available for you. They are |ocated at
the table where you entered into the hearing
room You can pick it up and see where your
case is in our chronology for this norning.
There are several very inportant things that
"1l go through in nmy opening remnarks.

First, let nme ask that everyone

turn off their cell phones and beepers, at
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this tinme, as we would not l|like to disrupt
anyone giving testinony and al so not want to
di srupt the transm ssi on of these proceedi ngs.
These proceedings are being transmtted and
recorded. They are recorded in two fashions.

The first and nost inportant is
the Court Reporter sitting on the floor to ny
right. They are creating the official
transcript. Attendant to that, several things
need to happen from your end. First, |I'm
going to need you to fill out two wtness
cards. Wtness cards are available for you
where you entered into the hearing room They
are also available at the front table where
you W Il provide testinony. Those two cards
go, prior to comng forward, to the recorder.

| woul d al so ask that when you sit
down, nmake yourself confortable, youw Il need
to turn the m crophone on and state your nane
and address for the record. You only need to
do this once and then you can proceed with the

Il nportant information that you w !l provide us
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t oday. And you will provide that under a
speci al exception or variance.

Qur rules and procedures for
speci al exceptions and variances are as
follows: First, we wll hear the applicant,
their case presentation, all their facts and
W t nesses, etcetera. Then we will go to any
Gover nnment agenci es reporting on each
application, t he Ofice of Pl anni ng,
Departnment of Transportation, etcetera.

Third, we wll hear from the
Advi sory Nei ghbor hood Conm ssi on within which
the property is located. Fourth, | wll call
forward any persons or parties in support of
the application. Those people wll cone
forward and give us additional facts and
testi nony. Fifth, we wll call forward all
persons and parties in opposition to the
application and we w |l hear fromthose fol ks.
After that, finally, that's nunber six, the
applicant cones up again and concludes or

presents their rebuttal testinony or wtnesses
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and gives us any sunmmations that they m ght
have.

During these proceedings cross
exam nation takes place. Cross examnationis
permtted by the applicant and parties in a
case. We will have to establish parties. You
will knowfull well if you are a party or not.
And the ANC, of course, is automatically a
party in the case. They are able to conduct
cross examnation. | wll give direction of
time, substance and any sort of hel pful hints
In cross examnation if that is required. |
do not anticipate that happening in this
nor ni ng' s heari ngs.

However, it shoul d be known t hat
will often tinmes give sone direction on where
we shoul d go and what we shoul d hear in order
to expedite, one, your testinony and fact
base, but al so our's.

The record will be closed at the
conclusion of all these six stages, so it

shoul d be very clear to everyone here present
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that we are creating a record today in this
hearing room That record is the sole basis
of which we will make our decisions. So if
you think that there is information that we
need to deliberate on in order to cone to our
judicial decision, then that should cone into
the record, either a witten subm ssion or
orally today in your testinony.

Wen | say the record is closed,
no other information wll be accepted into our
files and our record. W wll then take this
and either proceed with a decision or we w ||l
nove ahead at a different tinme to nake our
decision. So it should be very clear that no
I nformati on out si de of what we request will be
accepted into the record.

Al | our proceedings and this
entire basis of what we're creating i s done in
the open and before the public. This is in
accordance with the Sunshine Act. It is also
I n accordance with our rules, regul ati ons and

procedures. W do, on occasion, enter into
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Executive Session. W utilize our Executive
Session in order to review facts on cases and
sonetinmes to even deli berate on cases. Al of
that is also in accordance with our rules,
regul ati ons and procedures and the Sunshine
Act .

As | have said now, the basis of
our decision in contested cases, of which
speci al exceptions and vari ances are, nust be
exclusively based on this record that we are
creating before us today. So the |ast thing
| have to say onthat is if we take a break at
sone poi nt or you see one of the Board Menbers
in the hall, at lunch, please, refrain from
havi ng private conversations today, as we do
not want to give the appearance of receiving
information that is outside of the public
record, as we are in our official capacity,
here today.

At this point, let ne say a very
good norning to Ms. Bailey, with the Ofice of

Zoning. As | have said, also Ms. Rose. The
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Ofice of Attorney General is represented by
Ms. G azer and M. My is also with us wth
the Ofice of Zoning.

I would ask if everyone here
present is anticipating or will be providing
testinony to the Board, if you woul d, please,
stand now and give your attention to M.
Bail ey, she is going to swear you in.

MS. BAI LEY: Wul d you, please,
rai se your right hand?

(Whereupon, the wtnesses were
sworn.)

MS. BAILEY: Thank you.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you all very nmuch. At this point now
then, we can go to prelimnary matters.
Prelimnary matters are those which relate to
whet her a case wll or should proceed today,
requests for postponenents, wthdrawals,
whet her proper and adequate notice has been
provi ded, these are elenents of prelimnary

matters.
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If you have a prelimnary matter
for the Board' s attention, nmeaning there is an
el ement in one of the cases on our schedule
that we should address imediately, | would
ask that you come forward and have a seat at
the table in front of us as an indication of
having a prelimnary matter.

At this time, | wll ask M.
Bailey if she is aware of any prelimnary
matters for the Board' s attention.

M5. BAILEY: M. Chairman, Menbers
of the Board, to everyone, good norning.

CHAI RPERSON CGRI FFI S: Good
nor ni ng.

M5. BAILEY: Staff does not have
any, at this tine.

CHAl RPERSON GRI FFI S: Excel | ent .
Either | spoke too fast and no one under st ood
me or there are no prelimnary matters from
t hose present. Wth that, let's call the
first case of the norning then, M. Bail ey.

V5. BAI LEY: Application No. 17511
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of Carnell Bol den, pursuant to 11 DCVR 3103. 2,
for a variance fromthe | ot area and | ot w dth
requi renment s under section 401, and a vari ance
fromthe side yard requirenents under section
405, to construct a new sem -det ached dwel | i ng
at prem ses 5371 Hayes Street, N E The
property is Zoned R 2 and it is located in
Square 5209, Lot 30. This is a continuation
case, M. Chairman, from Septenber 19'" as
you know.

CHAI RPERSON GRI FFI' S Yes, i ndeed.
Excel | ent . Thank you very nuch. |s there
anything else on this?

M5. BAILEY: W received a letter
this norning, M. Chairman. |s that what you
are referring to, sir?

CHAI RPERSON CRI FFI S: Not
necessarily, but you bring it to the
attention. Is M. Wite present? M. Wite?
Very well. We'll address it. Excel | ent.
Good norning, good to see you both again. |If

you woul dn't m nd i ntroduci ng yourself for the
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record?

MR BOLDEN: Carnell WIlIliam
Bol den.

CHAl RPERSON GRI FFI S: " m sorry.
You just need to turn the m crophone on.

MR BOLDEN: Carnell WIlIliam
Bol den.

MR MOCDY: Good norning, Kevin
Moody, authorized agent for M. Bolden, whois
a contract purchaser for the property in
questi on.

CHAl RPERSON GRI FFI S: Excel | ent .
That's a good place to start, too. \Were are
we wth the ownership, which is why we
actually continued this to today. | note that
M. Wite has said in the letter fromthe Law
Ofices of Darryl F. Wite w thdrawi ng any
concern that they have or objection, but that
doesn't cure the elenment of which we need to
establish, and that is the ownership.

MR, MOODY: Well, it sounds |ike

you took the words directly out of ny nouth
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then, because | was going to say | had a
pretty lengthy conversation with M. Wite
| ast eveni ng and based upon that, after doing
the required research as well as the person
that M. Bolden has the property under
contract wwth, it becane evident that M. Ross
I's, infact, the person that had purchased it,
If 1I'm not mstaken, through the tax sale
proceedings, if I'mnot correctly, and it was
made clear to M. Wiite and his client that he
was, in fact --

CHAI RPERSON GRI FFI'S:  That's cool .

MR, MOODY: -- that person.
CHAI RPERSON GRI FFI S: So it's
clear to them but it's still clear to ne.

MR MOCDY: Ckay.

CHAI RPERSON GRI FFI S: How are we
establishing the ownership of this?

MR MOODY: M. Bolden, could you
maybe try to elaborate a little further on
t hat ?

MR, BOLDEN. M. Ross has given ne
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the affidavit fromthe court, that was filed
wth the court, for this property and that's
all the information that he has given nme as
far as ownership to this property.

CHAI RPERSON GRI FFI S: Ckay. But
that's the same Exhibit 6 that we had | ast
tinme. Is that correct, providing you the
aut hori zati on?

MR, BOLDEN: No.

CHAl RPERSON @RI FFI S: W have
sonet hi ng new?

MR, BOLDEN: Yes.

CHAI RPERSON GRI FFI S: Do we have
that in the record?

M5. BAILEY: It's this nmeno, sir.

CHAI RPERSON GRI FFI'S:  I's that what
you are handing ne now, Ms. Bailey?

MS. BAILEY: Cctober 17'"

MR MOODY: Yes, sir. Yes, sir.

CHAI RPERSON GRI FFI'S:  So have you
closed on this or has M. Ross closed on it?

MR BOLDEN: No, he hasn't. |
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have and he hasn't. He is not going to nove
forward on this property wunless it's a
bui | dable Iot. Unless the | ot can be buil ded
on.

MR MOODY: |f | could maybe bring
alittle clarity for what little information
that | do know, fromspeaking wwth M. Wite,
the reason that M. Ross, who is the person
that M. Bolden has the property under
contract, did not want to be able, | guess, to
fully pay up everything was he was waiting the
deci sion of this Board to be able to determ ne
If M. Bolden or any, for lack of a better
word, other person would be able to build on
t he property.

And M. White was confortable with
that and they nmade an arrangenent such that
pendi ng t he approval of this, the person that
had originally raised the concern would then
be made whole for the amounts of nonies that
they had put up at the last --

CHAI RPERSON GRIFFI'S:  Right. M.
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White is of no concern to ne here.

MR MOCDY: Ckay.

CHAl RPERSON GRI FFI S: And their
I ssue is of no concern, because, frankly, we
have no jurisdiction over anything that they
are bringing forth.

MR MOCDY: Ckay.

CHAl RPERSON GRI FFI S: What they
brought to the attention of the Board is that
the clear ownership wasn't presented | ast
time. And that's all we need to establish in
order for us, jurisdictionally, to hear this
application. And | wunderstand there is a
little bit of balance here between a final
cl osi ng and seeing whether it is worth buying
It or not. However, it gets to be a bit nore
precarious when we tal k about tax liens and
buying interests in one's, we should say,
gueue in going after this property.

So now you've just handed ne the
Superior Court Summary Judgnent, it |ooks

i ke, Consent Judgnent, which was granted and
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"' m not sure what the basis or the substance
of what the consent judgnent is. Do you know?

MR MOCDY: No.

MR, BOLDEN: | do not know.

MR MOODY: No. And not being an
attorney, which | don't profess to be, and I
hate to bring M. Wiite's nane back into this,
since you said that he is of no rel evance, but
since he was an attorney, | had asked himthis
questi on based upon the docunent that you had
I n your hand, what was it that he used to, for
| ack of a better word, determ ne proof that
M. Ross owned it and it was, in fact, the
docunent that is in front of you.

So if thisis -- if this docunent
that is in front of you is not sufficient
enough, in your mnd and in the Board's, to
determ ne ownership, then | have no other
docunents or any other, say, that | can
present to you at this tine.

MR, BOLDEN: I have nothing else

ei t her.
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CHAI RPERSON CGRI FFI'S: M. d azer,
t hi s consent judgnent indicates that they have
noved to provide title to Eastern Europe.
Does this satisfy the requirenents of M.
Moody, as authorized agent, to bring this
application?

M5. GLAZER: Wll, M. Chair, iIn
my opinion, a quick review of this indicates
that Eastern Europe, LLC will have the right
to be issued a tax deed, but this is not, in
fact, a tax deed itself. It is a court order
saying that they can obtain a tax deed. The
tax deed itself would be evidence of
owner shi p.

CHAl RPERSON RI FFI S: So if |
foll owyou to the next step, then this doesn't
actual |y substanti ate the position which woul d
be proffered to bring an application before
t he Boar d?

M5. GLAZER It's not conclusive
proof of ownership.

BOARD MEMBER ETHERLY: M. Chair?
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CHAI RPERSON CGRI FFI'S:  Yes, sir?

BOARD MEMBER ETHERLY: Could |
per haps inquire through you to the Ofice of
Attorney Ceneral whether or not it would be
sufficient for sone type of docunentation from
whom we would consider the current owner
authorizing this application? |I'mtrying to
think of a m ddle ground here, because as the
applicants will recall from our first foray
into this case, obviously a very conplicated
set of circunstances, nmuch of which are
outside of your control, the issue still is
and | think you hear us debating it is one of
the mninmm steps is we need ownership in
order for you to cone and endeavor buying the
property, if you wll.

| would agree, | think, wth the
readi ng of the O fice of Attorney General that
t hat owner ship pr obabl y hasn' t been
denmonstrated, which creates a huge issue for
us, | would hazard to guess. Wth that

obstacle in front of us, perhaps, M. Chair,
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again through you to OAG if there is
aut horization fromwho is the current owner,
at this point, for the application to nove

forward, you would act as their agent, in a

sense. It's a little bit of a conplicated
kind of step, but I would -- in the absence of
that, | think it would be very difficult for

us to nove forward.

CHAl RPERSON Rl FFI S: You're
saying they would have to get sonething from
Cusi mano owner, right?

BOARD MEMBER ETHERLY: That's what
" m kind of --

CHAI RPERSON CGRI FFI'S:  Yes. That's
t he questi on.

BOARD MEMBER ETHERLY: -- guessing
at m ni num

M. GLAZER It does appear from
this order that Cusimano is the -- M.
Cusimano s the owner. The Board's
regul ations all owfor an agent of the owner to

bring an application. Soif M. Cusimno were
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to provi de aut hori zati on, written
aut hori zation and grant perm ssion, | think
that woul d be sufficient.

BOARD MEMBER ETHERLY:  Unl ess, of
course, Eastern Europe, LLC has the tax lien
I n hand and then has sone type of actionable
I nterest that they can then encunber to an
agent for action.

CHAI RPERSON CGRI FFI'S: W are goi ng
to have to go back to this order, which tal ks
about Cusimano wsh to disclaim their
| nt erest. Well, perhaps going in the
direction that M. Etherly, | think, is trying
to bring up, we could nove ahead and hear this
case as we were prepared to do last tine and
hear this case and perhaps set off |udgnent
based on additional docunent as required or
request additional docunentationconein. |'m
not sure what the next steps should be for
that to happen. Comments on that?

VICECHAIR MLLER: | think that's

what we were saying we should have done the
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last tinme that we shouldn't nove forward
unl ess we have the appropriate docunentati on.
So | guess ny view would be to try to figure
out what is the appropriate docunentation in
t hese circunstances, if we can.

CHAI RPERSON GRI FFI'S: W got a bit
of the chicken and the egg, | think.

VICE CHAIR M LLER  Yes.

CHAI RPERSON CRI FFI S: Because it
has al ready been stated that Eastern LLC is
goi ng to nove ahead and sinply close on this
property, unless they think it's worth owni ng.
And we're saying, but you have to own it in
order to figure out whether you can build
anything on it. Yes?

BOARD MEMBER MANN: VWell, that's
the claim but |I'm not certain that | buy
t hat .

CHAl RPERSON GRI FFI'S:  Ckay.

BOARD MEMBER MANN: | nmean, why
can't they do sone sort of analysis prior to

the actual transfer of ownership or before
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that determnation is nmade?

CHAI RPERSON GRI FFI S: Ri ght . I
think they have. But, yes, |I'mnot claimng
that that's the correct way to go. | nmean
there is sone risk in anything you do. Yes?

VICE CHAIR M LLER ['"'m just
wondering what specific provision we're
relying on with respect to the owner having to
bring this. | mean, | know that's our
understanding and | know that the variance
statute reads with respect to the ower. M.
G azer, | guess the variance statute provides
relief with respect to the owner. |[Is there a
provi sion that specifically says the owner has
to bring it or sonmeone authorized by the owner
has to bring the action? |ls there any
difference or are we just |ooking at the
vari ance regul ati ons?

M5, GLAZER: Well, we're |ooking
at, | believe, 3113.4, which is the provision
that states that an aut hori zed agent can bri ng

an application on behalf of the owner.
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CHAl RPERSON @RI FFI S: Can you
I magi ne if--

VICE CHAIR MLLER | don't think
M. Cusimano is the appropriate party in this
case to be considered the owner, since the
order bars and forecloses of and from all
equity and right of redenption in and to the
property to those defendants, Cusimano.

CHAI RPERSON GRI FFI'S: Ri ght.

VICE CHAIR M LLER: | don't think
they are the appropriate party. So we're just
| ooking at whether or not we could treat
Eastern Europe as the owner?

BOARD MEMBER ETHERLY: And per haps
following up on that Iine, M. Chair, for the
applicant, a question for the applicant, the
transaction that you are contenplatingis with
East ern Europe?

MR, MOODY: That's correct. And
"' m not exactly sure if we have the original
package whi ch doesn't address if we have the

aut horization from M. Cusimano, but the
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|l etter that the heading says Eastern Europe.
Eastern Europe is then authorizing M. --

BOARD MEMBER ETHERLY: | see,
Exhi bit No. 6.

MR, MOODY: Yes. So if we could
get the understanding of that, then I think we
woul d have the authorization. If it has to
come from M., | hope |I'm pronouncing the
name, Cusinmano, then we're not there.

CHAl RPERSON CRI FFI S: Gven it
can't conme in there now. | mean, it's a
little bit in linbo, I'm not sure we would
have anyt hing nore than what we have now with
this consent judgnent. Al right.

BOARD MEMBER ETHERLY: | would
perhaps, M. Chair, be confortable with -- |
mean, | would be confortable noving forward,
but perhaps being very, very deliberate in
ternms of the timng for which a deci sion woul d
be rendered fromthe Board. | nean, at |east
use the advantage that we have of having the

party in front of us, the applicant in front
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of us ready to nove forward.

Again, it perhaps invites the
chi cken and egg question, because to an extent
you are |looking for a decision and Eastern
Europe, LLC is looking for a decision. But
per haps we nove forward today, | would invite
I f you are in contact wth Eastern Europe, LLC
per haps sone further clarification fromthem
t hrough you of where exactly their interest is
currently, at least sonething a little nore
updat ed.

The letter is hel pful, Exhibit No.
6 again, that the representative of the
applicant referenced is helpful in terns of
i ndicating that Eastern FEurope, LLC 1is
aut hori zi ng your appearance here. So that
gives ne a little nore confort, but |I would
perhaps, in terns of additional docunentation
once we nove t hrough the proceedi ng today, M.
Chair, if that's the inclination of ny
col | eagues and the Board, would be to invite

sone further correspondence from Eastern
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Eur ope, LLC about their current status. So |

would be confortable noving forward, M.

Chair.
CHAI RPERSON CGRI FFI'S: O hers?
VICE CHAIR M LLER | just want to
comrent to that. | think we are in a

different place than we were last tine. And
that this court order says that Eastern Europe
has the sole right to be issued the tax deed,
so that we're not worrying about sone other
party comng in and saying that they are the
owner .

BOARD MEMBER ETHERLY: That's
right.

VICE CHAIR M LLER So | think
that we could proceed and hear the case.

CHAI RPERSON GRI FFI S: Excel | ent .

Any ot her comments? | tend to agree with the
comrents. | think it would be expeditious for
us to nove ahead. | think we would not make

a Bench decision, even if we had the time

today, and it was full, that we m ght hold as
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we have ot her information that nmay be required
to cone into the record, but | think we can
readdress this at the end of this.

So with that, why don't we proceed
right in and have opening statenents, case
presentation at this tinme?

MR MOODY: Well, thank you all
for your considerations. Good norning, Chair,
Vice Chair and Menbers of the Board. | just
wanted to be able to provide an introductory
clarification statenent to BZA Application
17511. The applicant, M. Bolden, is
presently the contract purchaser.

CHAI RPERSON CGRI FFI'S:  Good. Let's
ski p through all that, because we've just now
pushed it to death.

MR MOCDY: Ckay.

CHAI RPERSON GRI FFI S: Let's get
right to the substance.

MR, MOODY: Al right.

CHAI RPERSON GRI FFI'S:  What are you

proposing to do on this 20 foot wde |ot?
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MR MOODY: Sure. Due to the
uni que narrowness of the lot, whichis atotal
of 25 feet by 100 feet, M. Bolden is
requesting to be able to build a 20 by 36 f oot
bui | ding footprint inthe R 2 Zone, and aski ng
for relief fromthe mninmumlot wdth, the | ot
area and the side yard requirenents in order
to be able to build the property is the
nut shell of the application.

CHAI RPERSON GRI FFI S: Excel | ent .
So there's several variances, also the side
yard variance, and | m sspoke. It's a 20 foot
di mension, the structure, and it's a 25 foot
lot. Is that correct?

MR, MOODY: That is correct. W
are asking for a total variance of 5 feet for
the lot wdth as 30 foot is the m ninumand 25
feet is what is there. And we're al so asking
for a 500 square foot variance for the |ot
area. The mnimumrequired is 3,000 and what
Is presently existing is 2,500. And, l|astly,

we're asking for a 3 foot variance as 8 feet
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Is required and if we were to build a 20 foot

bui | ding footprint, that would only be 5 feet.

CHAI RPERSON GRIFFI'S: | see. And
this side property I|ine abuts the rear
property lines of the adjacent. Is that

correct?

MR MOODY: Excuse ne, could you
repeat that, please?

CHAI RPERSON GRIFFI'S: On the -- if
| ook at your plat, and actually the Ofice
of Pl anning has sonme excel |l ent graphics, but
iIf I look at it, if the top portion of the
page is north, your east property line abuts
several rear property lines. |s that correct?

MR MOODY: Well, assumng if
north is straight up, which is on the front
side, the east side is the comon property
| ine with anot her adj acent property where the
configuration is al nost exactly anot her 25 by
100. If you were to | ook where it says rear,
the 25 feet, that abuts the rear yard of a

property that backs up against an all ey.
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CHAl RPERSON GRI FFI'S: Wow.

MR MOODY: Is that clear?

CHAI RPERSON GRI FFI S: Absol utely
not .

MR, MOODY: Ckay. Absolutely not.

CHAI RPERSON GRI FFI'S: Do you have
anything that shows the site plan at all and
t he placenent of this?

MR, MOODY: |If you could bare with
me for one second, please. As submtted to go
along wwth what is fromthe DCRA, and | don't
know if you have this configuration, this
woul d pretty nuch show all of the surrounding
properties and how they are oriented. Do you
have that, M. Chair?

CHAI RPERSON GRI FFI'S: Um hum

MR MOCODY: So when you were
| ooki ng at the di agramagain, page 3 is facing
north. Were it says rear, again, that is the
rear yard abutting the rear yard of another
property's access off of Gay Street.

CHAI RPERSON GRI FFI S: Ckay. So
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the east side is at 54'"" Place? | don't
understand this one. Are these alley lots?

MR MOODY: Well, that is, in
fact, 54'" Place. It's not a huge street, but
it is a passable street. But, yes, it is 54'"
Pl ace.

CHAI RPERSON GRI FFI S: Ckay. So
where is the property on the adjacent? Were
I's that situated?

MR MOCODY: Sur e. If you're
| ooking at Lot 30, there is another |ot
adjacent to it that's pretty nuch another 25
by 30 and then it's a square property that is
at the intersection of Hayes Street and 54'"
Pl ace.

CHAI RPERSON  CGRI FFI S: Ri ght .
That's what |'m tal king about, that corner
one. Wiat is that lot?

MR, MOODY: It's just a vacant --

CHAI RPERSON  GRI FFI S: It S
vacant ?

MR, MOODY: Yes, vacant --
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CHAI RPERSON GRI FFI S: Ch, | see.

MR, MOODY: -- lot that is pretty
much - -

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, MOODY: -- used for trash.

CHAI RPERSON (RI FFI'S:  That's what
| was neani ng. On the east side, it seens

li ke those two lots, which front 54'" Pl ace,

It seens to be the rear. Conceivably, that
corner, in particular, | guess.
MR MOCDY: | see --

CHAI RPERSON GRI FFI' S: But, anyway,
all right, long and involved for who knows
why. Let's nove ahead then. Any ot her
questions on that? So what | take it is that
this is an existing property. You don't own
t he adj acent properties. |Is that correct?

MR, BOLDEN: No.

MR, MOODY: That's correct.

CHAI RPERSON GRIFFI'S:  So there is

no  way to actual ly change the | ot

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

37

configuration, neaning the | ot di nensi ons and
the ot area. |Is that right?

MR, MOODY: That is also correct.

CHAI RPERSON @RI FFI S: And t hat
seens to render itself sonme uni queness, but
certainly practical difficulty in this case.
And so what is the practical difficulty,
uni queness in establishing a variance for the
si de yard?

MR, MOODY: Well, we would contend
that due, in fact, to where that property was
originally subdivided, it's unique in that it
woul d al nost be an unusable property if you
were to adhere to all of the strict zoning
requirenents.

CHAl RPERSON GRI FFI S: s a row

dwelling a matter-of-right structureinthe R

2 Zone?

MR MOCDY: |'msorry?

CHAI RPERSON @RI FFI S: s a row
dwelling attached from property Iline to

property |ine?
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MR MOCDY: Well, actually, this--
we consider this to be a sem -detached.

CHAI RPERSON GRI FFI'S: | under st and
t hat .

MR MOODY: Yes.

CHAI RPERSON Rl FFI S: s a row
dwelling a matter-of-right in an R-2?

MR MOODY: To ny under st andi ng,
yes.

CHAl RPERSON @RI FFI S: Ckay. o
ahead. Wat el se?

MR MOODY: And we are pretty nuch
asking the Board based upon those unique
requi renents, the fact that it is consistent
with some of the sizes of the house on that
narr ow bl ock and t he excepti onal conditions of
the vacant |ot and strict conpliance to the
Zoni ng Regul ations, it would basically create
exceptional practical difficulties for M.
Bolden in developing the nuch needed
af fordabl e housing in the nei ghbor hood.

It is al so keeping in concert with
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the residenti al character of the nei ghborhood,
which is going through quite a bit of
renovati ons and new constructions and, as a
matter of fact, there is a new construction
property that is directly across the street
that is shown in the photos as originally
subm tt ed.

CHAl RPERSON @RI FFI S: Excel | ent .
Thank you.

MR, MOODY: You're wel cone.

CHAI RPERSON GRI FFI'S: Two poi nts.
| think we have had this discussion before
about affordable. |Is this a market for-sale
house in this nei ghborhood?

MR, MOODY: Not -- well, we would
consider market to basically be what an
aver age person woul d be able to achieve in the
standard mar ket pl ace. Again, the affordable
trend that we're trying to work wth is 80
percent of AM.

CHAl RPERSON GRI FFI S: But you're
wor king with that?
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MR MOODY: Yes.

CHAI RPERSON GRI FFI S: So you're
not refusingamllion dollar contract onthis
house if you get it and build it?

MR MOODY: Again, we had that
conversati on.

CHAI RPERSON CGRI FFI'S:  Certainly.

MR MOCDY: No, we would not
accept a mllion dollars.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR MOODY: |If offered.

CHAl RPERSON @RI FFI S: Good. My
reading of the regulations also is that the
row dwellings are a matter-of-right structure
inthe R-3 Zone not inthe R-2. Wuldn't that
tend to support your application in terns of
the requirenent for a side yard setback not in
conformance with the regul ati ons?

MR MOODY: Yes.

CHAI RPERSON CGRI FFI'S:  Ckay. O her
questions fromthe Board?

VICE CHAIR M LLER | just want to
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clarify the affordabl e housi ng point.

MR, MOODY: Certainly.

VICECHAIR MLLER Is it that you
are commtted to selling it at a certain price
I n the affordabl e housi ng range?

MR MOODY: Well, | can speak.
Maybe the contract purchaser m ght be able to
el aborate on it nore, but those are the
contentions that, again, he has nentioned. He
has done quite a bit of renovations and new
construction properties throughout Washi ngt on,
D.C. and obviously he is an investor.

He is in it to be able to nake
some noney, but it's ny understandi ng again
that that is to whom he caters to, but you
mght want to elaborate on that a Ilittle
further.

MR. BOLDEN: You basically spoke.
| can't really say nore than what he said.

VICE CHAIR M LLER It's just an
I nportant issue in the District with respect

to public interest, and so when parties use
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that we just like to nake sure that it's not
just a word that is being used but, in fact,
you know, there is sonme way that you're
actually sticking to that in the sense that,
| nmean, are you planning your budget all
around selling it at a certain price because
of your comm tnment?

s it just a commtnent of your
personal comm tnent to affordable housing or
Is it --

MR, BOLDEN:. Yes, it's ny personal
comm tnment to affordabl e housing.

VI CE CHAIR M LLER Ckay. And you
have done this throughout the District?

MR, BOLDEN: Yes.

VICE CHAIR M LLER You have
ot hers. How many ot her hones have you done in
t hat category?

MR, BOLDEN: | have three rental
homes in the District that | keep ny rental
properties affordable.

VICE CHAIR M LLER You have
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rental ?

MR, BOLDEN: Yes.

VICE CHAIR M LLER This is the
first for sale?

MR BCLDEN: This is the first
property that | wll sell.

VICE CHAIR M LLER Ckay. Thank

you.

CHAI RPERSON GRI FFI S: Vel | - sai d.
Any ot her guesti ons, clarifications?
Questions? You have an existing curb cut. |Is

that correct?

MR, MOODY: That is correct.

CHAI RPERSON GRI FFI S: And that's
why you're parking on the first level of this
house?

MR, MOODY: That is also correct.

CHAI RPERSON CRIFFI'S: Is this al so
a pre-engi neered structure?

MR, MOODY: That is the intention.

CHAI RPERSON GRI FFI'S:  That's fi ne.

And as part of that pre-engineering, is the
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base | evel and the garage al so a part of that?

MR MOODY: Well, no.

CHAI RPERSON GRI FFI S: Ckay. So
that is sonething you do on-site?

MR. MOCDY: You have to do that,
yes.

CHAI RPERSON CGRI FFI'S:  Sure, sure,
sure. And that is -- all right. That's what
| have. Any other questions, clarifications
on that? darification on the plans, siting?
What is the total height of this?

MR MOODY: The total height on
this building is 29 feet for a total of three
stories, and that includes the basenent and
which wll have the garage off of it.

CHAl RPERSON GRI FFI'S: Wow.

MR MOCDY: And then the two
remai ning stories.

CHAl RPERSON CRI FFI S: And t hat
just goes to the ceiling, the height of the
ceiling.

MR, MOODY: Correct.
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CHAl RPERSON @RI FFI S O  the
uppernost level. Right.

MR, MOODY: Exactly, not the --

CHAI RPERSON CRI FFI'S:  Sure.

MR MOODY: -- "pitch" of the
proposed roof.

CHAI RPERSON GRI FFI'S: CGot it. And

do we have any further -- other further plans?
Well, | suppose not. We just have the one
sheet that is submtted in. |s that correct?

MR, MOODY: That is correct. | t

has the front el evati on, basenent, first floor
and second fl oor plans.

CHAl RPERSON GRI FFI'S:  Ckay.

BOARD MEMBER MANN: M. Chai r man?

CHAI RPERSON CRI FFI'S:  Yes?

BOARD MEMBER MANN: Just to
foll owup on that.

CHAl RPERSON GRI FFI'S:  Good.

BOARD MEMBER NMANN: There's a
coupl e of areas on those plans that are narked

as optional. Wen will those decisions be
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made?

MR, MOODY: Those decisions w ||
be made either prior to building permt
subm ssion and/or | always recomend to the
clients to keep those as optionals in the
event that they are able to secure a ratified
sales contract early in the construction
phase, and to assure the client that they can
affordit. But, again, that goes back to that
affordability thing.

So we always like to | eave options
avail able and to show those on the plans, so
that they can get approved accordingly. And
I f you do them great, and if you don't, then
iIt's not like you have to go back in to get
approval from DCRA.

BOARD MEMBER NMANN: Wul d the
presence or absence of the options affect the
zoning relief at all?

MR MOODY: | do not think that
they would dramatically affect the overall

design or intent, no.
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CHAI RPERSON GRI FFI'S: Well, if you
renove that bay your | ot occupancy is going to
change. It would change the plans of this.
What are the other options outside of the
fireplace?

MR MOODY: The deck, the rear
deck.

CHAl RPERSON CRI FFI S: Was t hat
calculated into the | ot occupancy?

MR MOCDY: OCh, yes, yes.

CHAl RPERSON Rl FFI S: So that
woul d al so change your cal cul ati on or proposed
29 percent.

MR, MOODY: But basically --

CHAI RPERSON GRIFFI'S: | think you
woul d have to look fairly clearly at that and
whet her this would actually inpact a
nodi fication of the plans as submtted.
Qoviously, it may not overall inpact the
relief sought, but it would substantially or
it would tend to be a mnor nodification of

t he pl ans.
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MR MOODY: I'"'m looking at ny
client. | don't want to speak for him | f
there was concern in reference to that option
or deck being on there or not, | don't believe
that nmy client would have any reservations
based upon t he recommendati ons of the Board on
how to nove forward with that optional deck.

CHAl RPERSON @RI FFI S: Ri ght . I
guess that's not the point. W're not telling
you to do it or not do it.

MR MOCDY: Ckay.

CHAI RPERSON CGRI FFI S: W're
telling you if it changed that it may have to
technically cone back to us. So I think M.
Mann just brings it to your attention that if
this had to be approved, it's approving the
pl ans that are before us.

MR MOCDY: Ckay.

CHAl RPERSON GRI FFI S: As limted
and schematic as they are, which is why he
brought up the aspect of options. Let's goto

this bay wi ndow. That was cal cul ated into the
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| ot occupancy. |s that correct?

MR MOODY: Yes, sir.

CHAI RPERSON CGRI FFI'S:  On the right
side there were sonme questions fromthe Board
iIf it abuts the property line. Does that, in
your under st andi ng, establish a nonconform ng
court?

MR MOODY: Well, on the --

CHAl RPERSON R FFI S: If you're
| ooki ng at the plan?

MR MOODY: -- property line on
whi ch the property rests on?

CHAI RPERSON GRIFFI'S: R ght. And
that would go to a side yard, | guess, just on
t hat side?

MR MOODY: Well, the reason that
we had placed it on that portion is the way
that the street is pretty nuch oriented for
the properties that are up the street, they
are pretty nuch sem -detached applicati ons,
SO --

CHAI RPERSON CGRI FFI'S:  Sure.
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MR. MOQDY: It's just hard
actually, you know, to be able to determ ne.

CHAI RPERSON CGRI FFI S: I see.
Ckay. Anything else? Followup on that? Any
ot her questions?

If there are no further questions
fromthe Board, let's proceed with the rest of
the informati on we have and we can return to
any questions. So we'll turnto the Ofice of
Pl anning, which is Exhibit No. 22 in the
record and they are reconmendi ng approval of
the application. Good norning.

MR Rl CE: Good norni ng, M.
Chair, Board. M nane is Stephen Rice. The
O fice of Planning does reconmend approval for
t he requested variances for Application 17511
under section 3103. 2.

The nonconformng |ot has a
rect angul ar shape that i s narrower and smal | er
in area than what is currently required.
Nearly 90 percent of the lots in this square,

on this square, are of sim/lar nonconform ng
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size and the plat records for this |lot show,
will verify, that this [ ot was constructed or
subdi vided in 1905, which was prior to the
1958 adoption of the Zoning Regs.

The lot's created condi tion
| nposes an inherited practical difficulty to
the applicant due to its substandard
di mensi ons as no devel opnent woul d be possi bl e
wthout relief. The intent of the side yard
requirement is to protect the detached and
sem -detached character of the R 2 District.
The applicant proposes a 5 foot w de side yard
on the west side of the house.

G ven the narrowness of the 25
foot lot, strict application of the 8 foot
side yard requirenent would result in the
construction of a house wth a maxi rum17 foot
width. The side yard wdth reduction would
not be inconsistent with the character of
ot her properties in this neighborhood and on
this square, in this square.

The project pronotes the housing
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objectives of the Ward 7 Conp Plan and wil|
add value to the neighborhood by providing
needed in-fill housing as the lot is currently
vacant . As of the day of drafting this
report, OP had not received any comments from
ANC- 7C or any of the nei ghbors.

The applicant has net the burden
of proof pursuant to section 3103.2 and OP
believes that the request can be granted
w t hout substantial detrinment to the public
good. Thanks.

CHAI RPERSON GRI FFI S: Excel | ent.
Thank you very nmuch, M. Rice, an excellent
report. And we have already referred to
numer ous graphics that are presentedinit and
| want to just formally acknow edge those as
part of your report, which were very hel pful
I n substantiating the detail of t he
requi renents for the variance test and the
surroundi ng context of this application.

Are there any questions from the

Board of the Ofice of Planning at this tinme?
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Let me ask if ANC-7C is represented today in
this application. |s there an ANC nenber
present ?

Not noting any ANC nenber, M.
Moody, do you have any cross exam nation of
the Ofice of Pl anning?

MR, MOODY: They gave an excel | ent
report.

CHAI RPERSON GRI FFI'S:  Agreed. |If
there is no other further questions for OP, |
don't have any other Governnent reports
attendant to this application. At this tine
let me call forth any persons present to
provide testinony in regards to Application
17511, persons present in opposition and in
support.

Not noting any persons present to
provi de additional testinony, we'll turn it
over to you, M. Mwody, for any closing
remar ks that you m ght have. Anything el se?

MR MOCDY: | think we have

concl uded.
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CHAI RPERSON GRI FFI S: Questi ons,
followup? Very well. Let's set this for a
deci sion at our next decision nmaking, which
will be the first session in Novenber.

M. My, you can tell nme if | am
absolutely incorrect in stating the fact that
it would be on the 14'" of Novenber where we
wi ||l have our first Public Meeting as we w ||
not be neeting on the 7'" of Novenber.

MR MOY: That's correct, M.
Chai r man.

CHAI RPERSON GRI FFI'S: At this tine
then, we will close the record except for
addi ti onal docunmentation, which substanti ates
the ownership and authorized agent of M.
Bolden or M. Mody in regards to this
application.

MR MOCDY: If | could just
clarify to make sure that |'m giving you
exactly what you want.

It woul d appear that we woul d want

to have a letter fromM. Ross care of Europe,
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| forget the -- Europe, LLC indicating what
the current status is, if he physically has
the tax deed in his possession to be able to
provi de that and any other clarification from
any other court action pertaining to this
property would be what you are | ooking for.
| s that correct?

CHAI RPERSON GRI FFI'S:  Absol utely,
all in three sentences and we'll get it done.
MR MOCDY: Thank you.

CHAI RPERSON CGRI FFI'S:  Ckay. Good.
Any other further questions for processing?
O course, if you need any detail, you can
obviously call into the Ofice of Zoning and
the staff will be able to assist you in that.
We're going to need that in the week prior to
the 14'" for our Public Meeting, which would
be on or about the 8'", Wdnesday, at 3:00.
So set your sights on getting it done then.
If it is not done --

MR, MOODY: [|I'mgoing to set mne

a few days prior to then.
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CHAI RPERSON GRI FFI'S: Pardon ne?

MR, MOODY: [|I'mgoing to set mne
a few days prior to then.

CHAI RPERSON CGRI FFI S: Good
t hought. Ckay.

MR MOCDY: Thank you.

CHAl RPERSON GRI FFI S: Anyt hi ng
el se then?

MR, MOODY: Thank you all for your
time and effort.

CHAl RPERSON GRI FFI S: Thank you
very much. |If there is nothing further then
on this, let's nove ahead then and call the
next case in the norning.

V5. BAI LEY: Application No. 17528
of Jerry Winberger, pursuant to 11 DCWVR
section 3104.1, for a special exception to
allow a rear addition to an existing single-
famly row dwelling under section 223, not
neeting the | ot occupancy requirenents under
section 403, at prem ses 743 10'" Street, S.E.

The property is Zoned RR4 and it's |located in
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Square 950, Lot 74.

Revi sed plans were filed with this
application, M. Chairman, and the Boardis in
receipt of a request for party status from
Marion F. Houstoun as a proponent of the
proj ect.

CHAI RPERSON GRI FFI S: W seem to
need sone clarification on that.

MS. BAI LEY: Per haps when the
parties conme to the table, they can express
the clarification.

CHAI RPERSON GRI FFI S: Excel | ent .
Let's nove ahead then. |s the applicant here?

MS. WALSH: Good norning, Chair,
Vice Chair and Menbers of the Board. Wuld
you |ike ne to begin or --

CHAl RPERSON @RI FFI S: Yes. Why

don't you introduce yourself for the record?

MS. WALSH: Ckay. | am Meghan
Wal sh. | amthe architect for Jerry and D ane
Wei nberger. | amrepresenting themand D ane

Wi nberger is here as well.
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CHAI RPERSON GRI FFI'S:  Excel | ent.

M5. VI NBERGER: Good norni ng,
everyone. | am D ane Wi nberger.

CHAI RPERSON GRI FFI S: Excel | ent.
Good norning. W have first as a prelimnary
matter in this case to take up the request for
party status. |s Marion Houston present? Do
you mnd comng forward? How cone | don't
have that? I'"'m looking at the official
record.

Ms. Bailey, as she said, had
called a request for party status to be
established as a proponent. That is actually
what is marked in the subm ssion. Are you in
opposi tion?

M5. HOUSTOUN:  Yes.

CHAI RPERSON CGRI FFI'S: | ndeed. And
you are wanting to be established as a party
participant in this case?

M5. HOUSTOUN:  Yes.

CHAl RPERSON @RI FFI S: And you

understand fully what a party is and the
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difference between a party and a person?

M5. HOUSTOUN: No.

CHAl RPERSON GRI FFI'S:  Okay. Good.
That's fine. Let nme just say quickly and
clearly there are two ways to participate.
There are nunerous ways, but there are two
critical ways to participate in all Public
Heari ngs before the Board.

One, you can conme as a person and
everyone, the entire public, is invited to
participate as persons to provide testinony
and we give you a certain allotnment of tine.
You cone forward and you present your
t esti nony. You are then open to cross
exam nation on that testinony and that's where
you are.

As a party, you wll need to
establish the fact that in order to be granted
party status, you are sonehow of different
status than the general public. You are
I npacted differently than the general public

and you want to be established a party which
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Is a full partici pant. You are now
participating equal to the applicant.

When the applicant is finished, |
will call forward the parties in oppositionto
present a case. You will| present a case. You
w || present your witnesses. You w || conduct
cross exam nation of the other witnesses. You
will be afull participant. That is generally
the difference.

You are wanting to participate as
a person or as a party?

M5. HOUSTOUN: As a party.

CHAl RPERSON GRI FFI'S: | ndeed. And
was this tinely filed, 14 days in advance of
the hearing? W have a date of COctober 13'"
Ms. Bailey, what is your understandi ng?

MS. BAI LEY: That it was not
tinmely filed, M. Chairman. It was filed on
Friday, October the 13'"". As you know, 14
days i n advance of the hearing is required.

CHAI RPERSON CRI FFI'S:  And is there

a reason why it wasn't filed tinely for
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consideration as a party?

MR, HOUSTOUN:. It's nmy oversight.

M5. HOUSTOUN. It is ny husband's
oversight. W were not notified.

CHAI RPERSON GRI FFI'S:  That's good.
Blane it on him That's all right.

M5. HOUSTOUN: He's sitting right
behind me. He told ne that.

CHAI RPERSON GRIFFI'S:  That's i ke
the bl anket waiver, isn't it, for the
regul ations. M husband did it.

M5. HOUSTOUN: He is the | awer in
the famly. | amnot, right.

CHAI RPERSON GRI FFI'S: Even wor se,
even worse.

M5. HOUSTOUN. There has been sone
confusion about this. W were not notified
that there was an ANC hearing on it, and M.
Wei nberger has been extrenely cooperative in
hel ping us try to neet our concerns as he
lives in Mchigan. He was in Al aska on a book

tour.
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CHAI RPERSON CRI FFI'S: Sure, sure.

M5. HOUSTOUN: And | was in New
York and what can | say?

CHAl RPERSON GRI FFI'S: Busy lives.
Ckay. Well, explain to ne how you are nore
significantly, distinctly or uniquely affected
i n character or kind if this proposed zoning
relief was granted.

M5. HOUSTOUN: | live two houses
down from 743. | live at 739. M next door
nei ghbor, who is i n between M. Wi nberger and
nyself at 741, we jointly own a century,

century and a half, year-old Anerican elm

tree.

It is -- we submtted it to the
Casey Foundation Big Tree Hunt and | feel
pretty confident we'll be a big tree, because

we have been hel ped by Trees for Capitol Hill
when we did a major pruning job and wiring of
it.

CHAI RPERSON CGRI FFI'S:  Ckay.

M5. HOUSTOUN: A few years ago.
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CHAI RPERSON GRIFFI'S: Is this tree
-- do you think it is going to be inpacted?

M5. HOUSTOUN: It's 60. There is
no question about it. The trunk of the tree--
the addition, proposed addition, is a dozen
feet fromthe trunk of the tree. The trunk of
the tree is 11.5 feet in circunference. The
canopy is 132 feet. It covers seven houses
and it's, | guess, about 60 feet tall.

CHAl RPERSON (RI FFI'S:  So - -

M5. HOUSTOUN. So it's a specinen
tree.

CHAI RPERSON GRI FFI'S: | under st and
that. So your concern is to -- based on the
co-ownership of this tree, that the proposed
project will inpact that?

M5. HOUSTOUN: Yes. W have
proposed ways of exploring whether or not
foundati ons can be established that woul d not
seriously damage the tree. W have worked out
procedures with --

CHAI RPERSON @RI FFI S: Sure, sure.
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kay. We don't want to get too far into the
subst ance.

M5. HOUSTOUN:  Ckay.

CHAI RPERSON CGRI FFI S: Because we
haven't even established whether you're a
party participant in this. Let nme ask the
applicant if they have an opinion on the party
status application, whet her we woul d est abl i sh
party status based on the fact that -- what
you have just heard, Ms. Houstoun bei ng uni que
I n character and kind. You know the drill.

M5. WALSH: | think if we had been
notified that there was a party -- would we
have been notified had the application been
filed in a tinely manner?

CHAl RPERSON CRI FFI S: No, they
woul d have put it into the record. You would
have had to have | ooked into the record that
soneone had requested party status.

MS. WALSH: Ckay. " m sure that
we woul d have done that and, in that case, we

m ght have called a wtness which would have
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been our arbori st.

CHAl RPERSON GRI FFI S: Hm Ckay.
That goes to the case presentation. However,
t he substance of granting party status or not
Is that -- do you have an opinion in support
or in opposition or neutral?

M5. WALSH: | woul d be opposed to

CHAI RPERSON GRI FFI'S:  Based on t he
fact that they are not uniquely inpacted or
based on what fact?

M5. WALSH:  That we haven't been
gi ven substantial tinme to prepare for having
the witness to discuss that, the i npact. They
are particularly concerned about a tree.

CHAl RPERSON (RI FFI'S: | see.

M5.  WALSH: And it would be
| nportant to have sonmeone who is an expert on
trees to discuss that.

CHAI RPERSON CGRI FFI'S:  Good. Ckay.
So you woul d oppose the fact of taking up this

party status application on the fact that it
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wasn't tinely filed. W'Il|l note that for the
record. Board Menbers, questions?

VICE CHAIR M LLER |' m wonderi ng
If, M. Houstoun, whether you would be
pl anni ng on presenting an expert w tness such
as an arborist if you were granted party
st at us.

M5.  HOUSTOUN: No, because |
al ready di scussed this wth M. Wi nberger and
we have wor ked out a joint agreenent about how
to proceed with this.

CHAI RPERSON GRI FFI'S:  Then why do
you want to participate in this hearing as a
party?

M5. HOUSTOUN: Because that is a
joint agreenent between the two of us. I
woul d like to see and have the Board rule on
t hat .

CHAI RPERSON CGRI FFI'S: How woul d we
rule on it?

MR, HOUSTOUN: Incorporate it into

t he deci si on.
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M5. HOUSTOUN: Incorporate it into
your deci sion.

CHAI RPERSON GRI FFI S: | see. s
there sonmething you have in witing?

M5.  WEI NBERGER: W do have a
detai l ed emai | account of exchanges bet ween us
and our neighbors saying that we wll be
pl eased to i nclude her arborist in every step
of the way. W have already had a joint
neeti ng, excuse ne --

CHAl RPERSON GRI FFI S: That's all
right.

M5. WEI NBERGER: -- on site with
ny husband, our nei ghbors.

CHAI RPERSON CGRI FFI'S:  Ckay.

V. VEI NBERGER: And their
arborist and our arborist. W have --

CHAI RPERSON  RI FFI S: It seens
like we couldn't get in the way of all this
great stuff that i1s happening.

M5. VEI NBERGER We are nore

t han --
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CHAl RPERSON @RI FFI S: Hey, we
showed up to do zoning today and so far we
haven't really gotten to it.

MS. VEI NBERGER: We're very
happy --

CHAI RPERSON GRI FFI'S:  This is very

exciting stuff.

MS.  WEI NBERGER: -- to preserve
the tree

CHAI RPERSON GRI FFI S: Yes, yes,
sure. Well, why wouldn't you? It sounds |ike
a glorious tree. Okay. | don't think we're

up for taking down the tree today, are we?
No, |'m ki ddi ng. Really that's a big joke.
Ckay.

| don't see any reason why. Well,
there it is. Let ne have sone other comments
on this because there is no reason why this
agreenent can't cone up wthin the case
w t hout having you established as a party.

So I'mstill kind of trying to get

over our requirenents in the regul ati ons, one
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for tinmeliness, which | haven't really heard
a persuasive argunent to take that up and
havi ng nunmerous attorneys that sit next to ne
and poke ne constantly, that we're going to
need a little bit nore substantiati on on that
and then getting the substance of it, whether
that woul d necessarily, but let ne hear from
Ms. Miler.

VICE CHAIR MLLER  Well, | think
that party status would be valuable if you
wanted to conduct cross examnation and
sonething i ke that, but |I think that if you--
I"'m just throwing this out from what |[|'m
heari ng.

If you're in agreenent, that it
m ght be just nobst -- you mght reach your
goals by just submtting your agreenent into
the record for the Board to consi der as maki ng
a part of the order, that there wouldn't
really be a need for you to participate as a
party.

I"mjust throwing this out and you
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can react, given the concerns that the
applicant has raised wth respect to not being
abl e t o address what ever, rebut your testinony
or whatever, but you would still testify as a
person as to what the problemis with the
tree, so that it's in the record, and what

your proposed sol utions woul d be.

M5, HOUSTOUN: well, if it's at
all possible, | would prefer to be a party.
But if that's not, then | will be a person.

VICE CHAIR M LLER Could | just

ask one ot her question?

CHAI RPERSON CGRI FFI'S:  Yes.

M5. HOUSTOUN:  Yes.

VICE CHAIR M LLER What is it
that you would like to do as a party separate
fromthat which is like to cross exam ne on
t he vari ance?

M5. HOUSTOUN: | think | mght --
It depends on what gets said or not said.
woul d rather have nore power than |ess.

VICE CHAIR M LLER: But it woul d--
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on issues other than the tree?

M5. HOUSTOUN: No, that's the
only --

VICE CHAIR M LLER Just wth
respect to the tree.

M5. HOUSTOUN: That's the only way
| would qualify as a party.

VI CE CHAIR M LLER. Okay. Okay.

CHAI RPERSON GRI FFI S: Excel | ent.
M. Turnbull has a question.

COW SSI ONER TURNBULL: Thank you,
M. Chairman. | just wanted to ask. Your
only issue is the tree?

M5. HOUSTOUN:  Yes.

COW SSI ONER TURNBULL:  You don't
have any concerns, inpact of the addition as
far as light, air or the view in your back
or --

M5. HOUSTOUN: It does not affect
me directly. | mght have views, but | would
not be a party because |I'm two houses down.

|"mnot right next to it.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

72

COMM SSI ONER TURNBULL: All right.

M5,  HOUSTOUN: If | were right
next to it, that would be a horse of a
di fferent col or.

COMM SSI ONER TURNBULL: All right.

So your inpact or your concern is primrily

the tree?

M5. HOUSTOUN:  Yes.

COW SSI ONER  TURNBULL: Ckay.
Thank you.

CHAlI RPERSON GRI FFI S: You

I ndi cated anot her adjacent co-owner of the
tree is present. |Is that correct?

M5. HOUSTOUN:  Yes.

CHAl RPERSON @RI FFI S: s that
Tal | ey?

M5. HOUSTOUN:  Yes.

CHAl RPERSON GRI FFI'S: Yes.

M5. HOUSTOUN: He is behind ne.

CHAl RPERSON GRI FFI S: Ckay. And
then we have a submssion from you this

norning is when we received it actually.
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MR. TALLEY: Yes, yes.

CHAI RPERSON GRI FFI S: Exhi bit 32.
Ckay. Fol |l ow up questions?

VICECHAIR MLLER This is really
for M. Talley though just so that |
under st and. You m ght have to cone to the
table. WII| you be requesting party status or
not? It didn't look Iike you were from your
papers, but --

CHAI RPERSON GRI FFI'S:  Can you j ust
state your nane and address for the record?

MR TALLEY: Sur e. My nane is
Louis Alan Talley. | amthe co-owner of 741
10'" Street, S.E My original intention was
not to even speak today. | am not a
particul arly good public speaker.

CHAI RPERSON @RI FFI S: It's not
because we nake you feel unconfortable, isit?

MR, TALLEY: And | felt that what
| put in witing really provides the Board
wth the information of what | want you to

have.
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CHAI RPERSON GRI FFI S: Excel | ent.
And | think it does just that and we
appreciate that. And | think Ms. Mller is
bringi ng you up just to nake sure that you put
this into the record.

We understand that this is framed
actually under the request for party status
application, so you actually addressed all
t hese pieces, which is perfectly fine and I
think you have actually done a good job in
just addressing the fact that thisis goingto
be taken in as witten testinony within 223.

Are you in receipt of this?

M5. WALSH:  No.

MS. WVEI NBERGER:  No.

CHAI RPERSON CGRI FFI'S:  Exactly. So
we need to get you copies of this also and
give you anple tine to review this. Let ne
hear from Board Menbers their opinion on
whet her we woul d, one, grant the tine waiver
on accepting the request for party status and,

If so, would you be anenable or opposed to
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granting party status? | wll start with
anyone that would like to address each of
t hose.

BOARD MEMBER ETHERLY: M. Chair,
your inquiry is with regard to both party
status applications? | would say for the
purpose of both of them | wunderstand the
nature of the concerns on both parts of the
property owners. | think they are sonmewhat
different in nature, but ny concern wth
regard to granting the party st at us
application wuld be the prejudice, if you
will, to the applicant fromthe standpoi nt of
bei ng abl e to adequately prepare.

| think the nature of both of your
witten submttals, M. Talley and also the
other witten submttal, | think are fairly
clear and straightforward and both of your
concerns | believe can be adequat el y addr essed
t hrough the course of the proceeding.

It sounds like there is sone very

cl ear concern about the i npact on the tree and
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per haps as we nove forward, w thout indicating
whet her or not the Board will act today or do
anyt hi ng today, it may i ndeed be t he case t hat
the arborist at sone point mght be an
essential perspective to hear in this case.

So | would perhaps be inclined to
politefully suggest denial of the party status
applications, but of course, as has been
I ndicated earlier, you would have the
opportunity to provi de testinony as W t nesses,
whether in opposition or in favor of the
project and still have your perspectives
brought to the table. That would be ny
inclination, M. Chair.

CHAl RPERSON GRI FFI S: Excel | ent .
Well-said, M. Etherly. W appreciate that.
O hers on that regard?

BOARD MEMBER MANN: A coupl e of

conment s.

CHAI RPERSON CGRI FFI'S:  Good.

BOARD MEMBER MANN: First of all,
| don't know that | have really heard the
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timeliness issue addressed adequately. Al
that | heard so far was that it was an
oversight and that on its own doesn't really
get nme over the tineliness.

As far as the being uniquely
affected, it actually doesn't sound like this
particul ar party status applicant is uniquely
affected given that we have heard what |
t hought was a simlar argunent from sonebody
that didn't choose to be a party.

CHAl RPERSON GRI FFI S: " m sorry.
Say that |ast part.

BOARD MEMBER MANN: W' re
considering party status for sonebody who
| ives two houses away, but seens to have the
sane concerns as sonebody who | i ves next door,
but isn't seeking party status and so | don't
see why this party status application is
uni que.

CHAI RPERSON  CGRI FFI S: I see.
Ckay. Excellent. Ohers?

COW SSI ONER TURNBULL: | woul d
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agree, M. Chairmn. | think that if M.
Tal |l ey had asked for party status, | think it
would be very appropriate. I think his
concerns in his |etter about the inpact of the
addition directly on his property concerning
| i ght are probably nore to the point than the
tree, although the tree is a significant
factor.

| think the other issues, which he
mentions in his letter, are nore significant
as it directly inpacts his property, per se.
But since he is not asking for it, | think
there is an issue then regarding a neighbor
two doors away.

CHAI RPERSON CGRI FFI S: Ckay.
QG hers? M. Mller?

VICE CHAIR M LLER  Well, | think
with the tineliness issue, when | think about
it, | guess the Houstouns have been working
with the applicant all along with respect to
the tree. So | think that they were aware of

this proceeding, and so we didn't really hear
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a great reason why they couldn't have filed in
tinme.

But even nore inportantly, | think
that their position can be made known to us
fully participating as a person and that the
fact that they already have an agreenent with
t he applicant, which can cone into the record
and be fully considered by the Board and in
which they can request that, you know, we
| ncor porate it fully protects their
I nterests.

So | would say, at this point,
that | would guess | would vote agai nst party
st at us.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you all very nmuch. |t seens to ne that
it's the fairly strong consensus of the Board
not to grant party status, unless | can be
corrected if that is not what people have
i ndicated, and | hear it on two fronts. One,
there is not a strong reasoning for waiving

the tineliness. If we were to assune that
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t hat was done and nove into the substance, it
al so doesn't seem strong.

And on the reverse of that, |
think it has been clearly and very well-
articulated by the Board that all these
el ements and i ssues that are being brought up
wi || be taken under great consideration based
on the witten subm ssions that are comng in
as we speak, have already cone in and based on
the oral testinony of the persons that are
present.

O cour se, 223. 4 in our
regul ations requires us to |look at the
application and any inpacts it m ght have and
then to prescribe any additional design
criteria and we often take that up in terns of
screening, lighting or materi al el enents, but
It also goes into the other features for the
protection of the adjacent and nearby
properties. | think the elenents that are
being brought to our attention are pretty

clearly falling within that.
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The | ast word, Ms. Houstoun is we
don't have a notion before us. You had
sonmet hing to say?

M5. HOUSTOUN: Yes, thank you very
much. | would just like to say for the record
wth respect to the questions of whether M.
Tall ey and nyself qualify as a party, given
the fact that we were untinely about it, is
t hat neither one of us were notified that this
request for a variance was to come up under
ANC- 6B

CHAI RPERSON CGRI FFI'S:  Ri ght.

V5. HOUSTOUN: And we only
di scovered it by reading the newspaper.

CHAI RPERSON CGRI FFI'S:  Sure.

M5. HOUSTOUN: Thank you.

CHAl RPERSON GRI FFI S: And one, |
appreciate you bringing that to our attention
and l et ne be absolutely clear with that. The
ANC has its own notification requirenents and
Its own neeting requirenents. W have not hi ng

to do with their notification. W have two
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points of our notification. One is that the
property needs to be posted and there should
have been a placard. W have the affidavit
t hat was done.

And al so our regulations require
that the owner mail to the residents and
addresses within 200 feet. That has cone to
ny attention as this is ready and before us to
have been in conpliance wth. Any ot her
notification for any other community neetings
ANC has, we have no jurisdiction over that.

MR. TALLEY: Did you say that |
got a letter fromthe ANC?

M5. HOUSTOUN: Not the ANC.

CHAI RPERSON GRI FFI'S:  No, not the
ANC. You woul d have gotten it fromthe Ofice
of Zoni ng.

MR TALLEY: | did get a letter
fromthe Ofice of Zoning.

M5. HOUSTOUN:  Yes.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR TALLEY: | did not get --
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CHAl RPERSON @RI FFI S: W have
nothing to do wth the ANC

MR TALLEY: Ckay.

CHAI RPERSON GRI FFI'S: The ANCis a
party in our case.

MR. TALLEY: | just wanted to nmake
sure | understood what you had sai d.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, TALLEY: Because | was not --
| never heard anything fromthe ANC.

CHAI RPERSON GRI FFI'S: Under st ood.

MR, TALLEY: Now, the --

CHAl RPERSON GRI FFI S: s the ANC
here, 6B? Boy it would be tinely if they
were, wouldn't it? Very well.

MS.  HOUSTOUN: May | conmment on
t hat ?

CHAI RPERSON CGRI FFI'S:  Ckay.

M5.  HOUSTOUN: My husband, the
| awyer, called ANC-6B and the rules are as
reported that it's not their job, the ANC s

job to notify affected people, | shall say,
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rather than parties, now being clear of the
difference, but that it is the applicant's.

They do require the applicant to do so and --

CHAI RPERSON  CGRI FFI S: The ANC
doesn't require it. W require it. The
Ofice of Zoning requires it. The | aw

requires it. Yes, the question is? And that
was conplied wth.

MR. TALLEY: | did receive a
letter.

M5. HOUSTOUN: | did not.

CHAI RPERSON GRI FFI'S:  What we can
do is take tinme off the record and | ook
through all of the miling letters that
actually were done and you will see that your
name is actually onit. Do you see it?

M5. HOUSTOUN: Yes, | do.

VICE CHAIR M LLER W have in our
record a |list of property owners that have
been contacted with respect to this proceedi ng
and your nane is on it as at 739 10'" Street,
S.E., but you say you didn't get it?
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M5, HOUSTOUN: | did not get any
letter. It was Alan Talley who gave it to ne.
Am | wong?

CHAl RPERSON @RI FFI S: That's all
right.

M5. HOUSTOUN. Now it could be ne
who is wong, but | think | got it fromyou.

CHAI RPERSON CGRI FFI'S:  Ckay.

M5. HOUSTOUN: Anyway it's --

CHAI RPERSON CGRI FFI'S: I n any case,
now, it's inmportant for us to get into the
substance of this. So with that, | can have
you both return to your seats, nake yourself
confortabl e.

BOARD MEMBER ETHERLY: M. Chair?

CHAl RPERSON CRI FFI S: Yes, M.
Et herly?

BOARD MEMBER ETHERLY: Just a very
qui ck question for Ms. Houstoun and M.
Tal |l ey before you leave. | just wanted to be
sure | oriented nyself to where your

respective properties are. Probably the best
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picture and it's slightly fuzzy in terns of
clarity, but | just want to be sure.

M. Talley, beginning wth you
first, which property is your's? Again, it's
a very poor picture, but --

MR TALLEY: My property is the

early federal house, two story frame beside

t he one --
M5. HOUSTOUN: It's to the north.
MR, TALLEY: -- the furthest
property, whichis the -- | never know whet her
to call it Barrett Lindy or Lindy Barrett

three story townhouse that's brick.

BOARD MEMBER ETHERLY: Ckay.

MR. TALLEY: So it's the smaller
frame structure.

BOARD MEMBER ETHERLY: kay. It's
t hat one there.

CHAI RPERSON CGRI FFI'S:  There it is.

BOARD MEMBER ETHERLY: Ckay. And,
M's. Houstoun, for your property?

MS.  HOUSTOUN: Yes, |I'm just to
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the north of Alan's, so he is 741. |'m 739.

BOARD MEMBER ETHERLY:  Ckay.

M5. HOUSTOUN: Ckay. So that's
nort h.

BOARD MEMBER ETHERLY: Excel |l ent.
Thank you.

M5. HOUSTOUN:  Yes.

BOARD MEMBER ETHERLY: Thank you
both. Thank you, M. Chair.

CHAI RPERSON GRIFFI'S: | hope that
hel ps.

BOARD MEMBER ETHERLY: It kind of
hel ps.

CHAI RPERSON GRI FFI S: Excel | ent.
Any other prelimnary matters, questions at
this time? Very well. Let's proceed.

VB. WAL SH: Good nor ni ng,
everyone. Once again, would you like ne to
descri be what the project is?

CHAI RPERSON GRI FFI S: Briefly,
yes.

M5, WALSH: Ckay. My client is
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seeki ng speci al exception for relief from403
of the zoning ordinances, which is for |ot
occupancy. They are seeking relief to go up
to 69.8 percent of |ot occupancy and their
maxi num al l owable is 60 percent. That | ot

occupancy would be a 9 foot 10 inch deep

addition lot line to ot line on the ground
floor. It's athree story structure. And on
the upper floors it will be a 6 foot deep

addition. So we're holding it back 4 feet on
t he upper |evels.

That's a description of t he
addition to be made. The reason for this
addition is that ny client is retiring into
t hi s house.

CHAl RPERSON GRI FFI S: That's all
right. W don't get too far into the
reasoning in special exception, just to
clarify, of course, the relief you have cited,
the 403, which is what you don't conply with
the | ot occupancy and thi s cones under speci al

exception under a 223, which is allowng for
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the approval or the denial, but t he
application for special exception for the
addition to a nonconform ng structure.

Let nme ask you just quickly.
There is a balcony that shows on sone of the
graphi ¢ docunentations at the rear.

M5. WALSH:  Um hum

CHAl RPERSON CRI FFI S: Was t hat
calculated into the | ot occupancy?

V5. WAL SH: On your |atest
docunent, that should be cut back and it
shoul d be flush with the 10 foot addition, so
it's not overhanging at all.

CHAl RPERSON GRI FFI S: Ckay. And
there is a building restriction line on this
property? |Is that right?

MS. WALSH: l"m sorry, | don't
understand building restriction |ine?

CHAI RPERSON @RI FFI S: s there a
buil ding restriction line? 1s there a point
of which there is a line drawn inside the

property lines of which a building cannot
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extend beyond?

M5.  WALSH: You nean like a
set back?

CHAl RPERSON GRI FFI'S: Yes.

M5. WALSH: O sonet hi ng? Yes,
but we're nowhere near the setback, the 20
f oot set back.

CHAI RPERSON GRI FFI'S:  But did you
cal cul ate the property outside? It's in the
front. |s that correct?

M5. WALSH: The addition?

CHAI RPERSON GRI FFI'S:  The bui | di ng
restriction |ine.

M5. WALSH: |"m not sure what --
|"mnot sure. W're not --

CHAI RPERSON CGRI FFI'S:  Ckay.

M5. WALSH:  -- working with that.

CHAl RPERSON @RI FFI S: Very well.
We'll let that go. Ckay. | don't have any
ot her quick clarifying questions on this, at
this point. Are there Board Menber questions?

Why don't you proceed. Anything el se on that?
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M5. WALSH:  Not on the description
of the addition, no.

CHAI RPERSON GRI FFI'S:  Ckay. \What
else do you need to tell us? Yes, M.
Et herly?

COW SSI ONER  TURNBULL: | just
wanted to clarify. So there is no bal cony?

M5. WALSH: There is no bal cony.

COW SSI ONER  TURNBULL: But 1is
there a railing across there, so the door
woul d open?

M5.  WALSH: Yes, there is a
railing. It's --

COW SSI ONER  TURNBULL: So it's
flush wwth the exterior?

M5. WALSH: Exactly.

COMM SSI ONER TURNBULL:  Ckay.

V. WAL SH: There IS no
over hangi ng balcony, no cantilevering out
passed the addition.

COMM SSI ONER TURNBULL:  Ckay.

M5. WALSH:  So it's not goi ng over
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the | ot occupancy that we're requesting.

COMM SSI ONER TURNBULL: All right.
Thank you.

CHAl RPERSON @RI FFI S So the
drawi ngs we shoul d be | ooki ng at are the ones
In the attached binder or are they separate?

M5. WALSH:  They should be in the
bi nder, although I'm not sure what you are
| ooking at, so | -- it should be. Yes, it
should be that one. There is a section, if
you | ook, that shows the site |ines and that
shows the balcony, which shows that it is
flush with the ground floor. It's right after

t he el evati ons.

COW SSI ONER TURNBULL: | don't
t hi nk our documents show that. | think our
docunents still show the bal cony.

CHAI RPERSON CGRI FFI'S:  This is your
original submssion. |Is that correct?

M5. WALSH: That is the original--

CHAI RPERSON GRIFFI'S:  So it's not

in there?
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M5. WALSH: -- subm ssion. And
It's not. And we updated it. W brought you
all the copies that we were required to bring
in to do that.

CHAI RPERSON GRI FFI S: So you had
addi ti onal subm ssions in that showed what you
are proposi ng now?

M5. WALSH W showed sone
addi tional clarifyinginformationthat we took
t he bal cony off.

CHAI RPERSON GRI FFI'S:  When did you
put those into the record?

M5. WALSH: | don't have the date
in front of nme. | submtted themto the desk
across the hall wth a whole stack of them
| was following all the directions | was told.

CHAl RPERSON GRI FFI' S:  That's okay.
| just want to have them Did you see them
M. Rice?

MR RICE  Yes.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR RICE | think | have the sane
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as you got. I'mnot sure.

CHAI RPERSON Rl FFI S: Yes, it
| ooks like M. R ce has the npbst current,
which is good. Excellent. GCkay. Let's nove
ahead then. Wat el se?

V5. WALSH: Ckay. Just that we
have attended the ANC neeting, the Capitol
H 1l Restoration Society Zoning and also
H storic that we have been supported by those
groups, that we have a letter of support from
t he nei ghbor on the other side, Royal Roth,
that we have a |l engthy set of correspondence
from the neighbor, Alan Talley, on the
opposi te side.

My client has requested ny office
to make several renovations based on his
initial coment s, which were primarily
aesthetic. W did nake those changes and we
submtted that revised version to the
nei ghbor, again, M. Talley, for his comments.
Royal Roth wote us a letter of approval

based on that approved set of draw ngs, on
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t hat second set of draw ngs.

W attenpted -- Diane's husband,
Jerry, attenpted on many occasi ons to get some
sort of acknow edgenent fromhis nei ghbor that
they were aware of what we were doing or if
possi bl e approval and there was no further
correspondence wth those. There was no
return in his effort.

M5, WVEI NBERGER: Not only did ny
husband email M. Talley on two occasions --

CHAl RPERSON GRI FFI'S:  Ckay.

M5. WEI NBERGER  -- asking --

CHAI RPERSON Rl FFI S: Act ual |y,
let nme just say, |'m sorry, but, frankly,
we're not that <concerned wth how mnuch
comruni cati on, but rather the substance of the
comruni cati on, because, obvi ously, we're going
now directly into the 223. W need to show
substantially whether there is or isn't an
I npact or a potential for undue inpact in
light and air or privacy and use of the
adj oi ning properties.
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W will get into the specifics of
the el enent of the tree, which we have al ready
tal ked about, but why don't we talk a little
bit. This is your board. |s that correct?

M5. WALSH: Yes, it is.

CHAl RPERSON R FFI S: Oh, okay.
So this is show ng a rendered el evation of the
proposed addition. As | look at that on the
top part, the mddle property 1is the
applicant's?

M5. WALSH: Correct.

CHAl RPERSON GRI FFI S: It's your
property? GCkay. GOkay. And so as we go into
that, what else can we show? Do you want to
see this? |Is that what you're saying?

M5. WEI NBERCER: Yes, | haven't
seen it.

CHAI RPERSON GRI FFI S: Yes, good.
Wiy don't we nove this, so that you guys can--
feel free, why don't you nove --

M5.  WALSH: W did send these

drawi ngs to M. Tall ey.
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CHAI RPERSON CGRI FFI'S:  Ckay. Ckay.
This is their show at this point though.
We'll get toyouinamnute, M. Talley. And
I f you need to, you can nove around a little
bit to make sure that you see it. On the
bottom side, that section, is that showing a
proj ection of the bal cony?

M5. WALSH: Yes, this is an ol der
boar d.

CHAl RPERSON (RI FFI'S: | see.

MS. WALSH: | put this up here
just for reference.

CHAI RPERSON CRI FFI'S: Sure, sure.

M5. WALSH: So that you could see
it. It's not the final. W responded to the
Capitol H Il Restoration Society's indication
that the balcony mght be going over 1ot
cover age.

CHAI RPERSON CGRI FFI'S:  Sure.

M5. WALSH: And we confirned that
with Faye Ogunneye when | went to the Zoning

Ofice.
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CHAI RPERSON CGRI FFI'S:  Good.

M5. WALSH: To neke sure.

CHAl RPERSON (Rl FFI'S: G eat.

M5. WALSH: So that's when |
renmoved the bal cony.

CHAI RPERSON GRI FFI'S:  Gotcha. And
that's where it effectuates the change. Ckay.
Just for clarification. The next time you are
here, of course, you can only show us things
that are final and that you actually want
approved or not approved.

M5. WALSH:  Ckay.

CHAI RPERSON Rl FFI S: Because
conceivably -- well, not conceivably. Let ne
tell you I get very confused very quickly, so
If | seealot of different things, obviously,
you don't want to have that to take up our
time or your tinme in terns of clarifying what
docunents we should be |ooking at. W' re
getting copies of the last addition and we
have the sections that are in now.

You have indicated that you are
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bel ow t he 70 percent, which keeps us into the
223. So let's talk about have there been
other instances or address to materials you
nmenti oned? Wat were those materi al changes?
Let me just ask you if this, in your testinony
and position, fits into the character of the
surroundi ng nei ghborhood and are there other
el enments that would tend to unduly inpact the
| i ght and air, use and privacy of the adjacent
properties?

MS. WALSH: Do you want -- nean
from an architectural perspective or from a
massi ng and space perception?

CHAl RPERSON R FFI S >From the
owner's agent's perspective.

M5. WALSH: Ckay. The house that
they live in was built. It is not an
hi storical house. And we have been in to
HPRB. We net with Anne Brocket. W have been
t hrough Capitol H Il Restoration Society.

CHAl RPERSON GRI FFI'S:  Ckay.

MS5. VWALSH: And all feel that we
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are doing a reserved and careful addition to
this. The garage in the back is in -- it has
a nodern design and it was an award w nni ng
design by the -- it received an Al A award for
Its design. W're responding to that and
we' re keeping basically our lines as sinple as
possi bl e.

Qur initial drawi ngs that we gave
to the neighbors were for an addition that
went out 10 feet on all floors and then we
scal ed that back on the upper floors, sinply
for the idea of trying to help with how t hat
woul d affect their spaces. The addition also
-- I"'mnot sure howthis is relevant, but they
are putting an elevator into the house.

M. Weinberger has sone back
injuries and as tinme goes on, the doctor said
that it will be nore and nore difficult for
himto be living in a three story structure.
So that elevator's base basically is the 6
feet that we're addi ng on these upper fl oors.

On the | ower floor we are not com ng above the
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-- we're comng slightly above the fence, but
we're not going to inpact light or air at that
| evel on the | ower |evel.

CHAlI RPERSON CRI FFI S: Ckay.
Excel | ent.

M5. WEI NBERGER: On the |ower
|l evel, M. Talley has a porch built out, so
we'll only be going a foot or two passed his
porch. He currently has the side facing our
house covered over with plywood, so he has no
light or air coming in fromthat side.

CHAI RPERSON CRI FFI S: Ckay.
Anything else at this tinme then? Any
questions fromthe Board?

M5. WALSH: M only other question
would be if you would like ne to tal k about
our efforts on the tree issue?

CHAl RPERSON GRI FFI'S:  Yes.

M5.  VWALSH: kay. When we
received the notice from the neighbor that
t here was concern about the tree, we addressed

that by having ny client -- | talked to him
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about an arborist that | have worked with in
the past to preserve an over 100 year old
maple tree in northwest D.C. for the Latin
American Youth Center at 3035 15'" Street,
whi ch we actual ly heard here at Zoni ng sever al
years ago.

And we're working with that sane
arborist towrk jointly with ny engi neer, who
I s the same engi neer, to design the foundation
for this structure, which is | ess inpact than
that structure was at the tinme. So we are --

CHAI RPERSON GRI FFI'S:  So what are
the options for the foundation? Do you know?

MS. WALSH: What we're intending
to do, we have a report fromthe arborist of
how we should excavate. W're using a
technique called air spading, which neans a
non-i nvasi ve way of digging around the root
systemto determ ne where the major arteries,
etcetera, are of the root system W begin
with footings at the very edge of the addition

as would be logical for how you would build
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t hat addition.

Then we woul d nove back in towards
the house and then it mght have to be
slightly cantilevered if we needed it to be
covering over the roots as we go. Air spading
only as much as we need to to determ ne where
t hose footings would go. And the way that we
have done it before is with footings and grade
beans and the grade beans set above, so they
don't inpact the root system

CHAl RPERSON R FFI S: Excel | ent .
Ckay. Questions? M. Mller?

VICE CHAIR M LLER ['"'m just
curious, maybe you said this and | mssed it,
but how close is the tree itself to where the
addition is going to be built?

M5. WALSH:  The trunk of the tree
Is on the fence between the two neighbors
over. Qur lot is 13.7 feet. Their |ot nmay be
around 13 or 14 feet, too. So it's basically
t he di stance of one | ot over.

VICE CHAIR M LLER: But the roots
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expand into the applicant's property. |s that
true?

M5. WALSH:  Yes. It's not -- you
can't really tell until you get underground
what's happening with the roots, which was the
sane case with 3035 15'" Street. W were sure
we built a three story stair tower there with
footings that went down 4 feet. And we were
sure that we were going to cone into | ots and
roots and we didn't.

And it was a 100 year-old tree
wth a canopy just as large as this. So, you
know, at that tinme, we were working with the
same arborists and the sane engi neers to make
sure that we didn't inpact it. The tree is
doi ng very well and is healthy.

VICE CHAIR M LLER Ckay. So
basically working with that arborist and the
engi neer, you can be assured to avoid inpact
and build around the roots? |Is that right?

M5. WALSH:  Yes. And we just --

the air spading is a technique for digging to
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make sure you know where your roots are before
you start getting in there, you know, and
digging and cutting into roots. So you
basi cally bl owaway the soil around the roots,
so that you can tell where it is and then if
iIt's in the way, you woul d cover it back over
and nove over to another spot to see if that
woul d wor k.

VICE CHAIR M LLER. Thank you.

M5. VWALSH:  Um hum

CHAl RPERSON GRI FFI S: Anyt hi ng
el se? Any other questions, clarifications?
M. Turnbul | ?

COW SSI ONER TURNBULL.: M.
Chairman, |'m just confused. Since we just
got these revised plans and el evations and
sections, you were bunting out originally 10
feet, going back 10 feet?

M5. WALSH  Yes, and that was on
three floors.

COW SSI ONER TURNBULL: All right.

M5. WALSH: The first -- that was
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way back and then we changed the draw ngs, so
nowit's 6 foot addition on the top two floors
and 10 feet on the ground fl oor.

COMM SSI ONER TURNBULL: Ckay. But
on that -- but you're not putting a bal cony on
that top of that first floor roof then?

CHAl RPERSON CRI FFI S: No, they
are.

COW SSI ONER  TURNBULL: Ch, you
are?

M5. WALSH: We are, but we're not
cantilevering --

COMM SSI ONER TURNBULL:  You' re not
cantilevering it.

M5, VWALSH: -- passed that Iline.
Ri ght.

CHAl RPERSON  CGRI FFI S: So it
doesn't extend beyond it.

COW SSI ONER TURNBULL: So you are
flush wwth the edge? Ckay.

M5. WALSH:  Yes.

COW SSI ONER TURNBULL: And
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originally before you had this inverted roof,
now you have got a flat roof with a clear
story?

M5. WALSH:  Yes.

COMM SSI ONER TURNBULL: Ckay. All
right. Thank you.

M5. WALSH:  You're wel cone.

M5. VEI NBERGER: | would like to
add that those changes were all in response to
M. Talley's concerns regardi ng t he aesthetics
of the house.

CHAI RPERSON CGRI FFI'S:  And al so the
| ot occupancy cal cul ation. Ckay.

COW SSI ONER TURNBULL : Well, on
the aesthetic, originally, you sinply said on
the drawi ngs that we had seen, this is terra
clad, which I"massumng is terra cotta.

M5. WALSH:  No.

COW SSI ONER TURNBULL:  No?

M5. WALSH: It's a -- that was --
It's a systemthat it's a terra cotta hang.

It's sort of |like a hung curtain wall system
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CHAI RPERSON GRIFFIS: It's like a
panel i ng system

COMM SSI ONER TURNBULL: A paneling
syst enf?

M5. WALSH Yes, it's simlar.
Yes, it's sort of a paneling system but there
-- 1t runs horizontal, but it hangs, so it's
not a nailed in kind of situation.

COW SSI ONER  TURNBULL: And are
you still using that?

M5. WALSH: W are not. W're
doi ng bri ck.

COMM SSI ONER TURNBULL: Onh, you're
doi ng brick?

M5. WALSH:  Um hum

COW SSI ONER TURNBULL: So you're
trying to match the existing?

M5. WALSH: Yes, and to match the
garage and to stick -- and the house next
door.

COW SSI ONER TURNBULL: So that's

on the face and the si des?
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M5. WALSH:  Yes, on the face and
t he sides.

COW SSI ONER  TURNBULL: Ckay.
Thank you.

CHAl RPERSON GRI FFI S: Anyt hi ng
el se? Any ot her questions, clarifications, at
this tine? Anything else you would like to
provi de?

MS.  WALSH: No, thank you very
much.

CHAI RPERSON CGRI FFI'S:  Ckay. Let's
nove ahead. W've got a lot nore to
acconplish in this application. Let's go
right into the Ofice of Planning. M. R ce
again here to present this analysis.

MR. RICE: (Good norning again. M
name is Stephen R ce. Just for clarity, |
want to nmake sure that | have the same
drawi ngs as are presented up front. They | ook
pretty nmuch the sanme, but the bal cony | ooks a
little different and | don't knowif |'mjust
seei ng things.
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CHAI RPERSON GRI FFI S: No, vyou're
definitely not.

MR RICE  kay.

CHAl RPERSON @RI FFI S As she

I ndi cated, you may not have heard, these are

ol d.

MR RICE  kay.

CHAI RPERSON GRI FFI'S:  So what you
have and what | have seen in your report as

submtted the section is actually current.

MR RICE Al right. Geat.

CHAl RPERSON GRI FFI S: So | think
we're all working on the sanme docunents.

MR. Rl CE: Ckay. The O fice of
Pl anni ng reconmends approval for the special
exception relief requested in accordance with
the provisions of section 223. The three
story addition will add, approxi mately, 4 feet
of net height to the existing 28.3 foot high
structure. The resulting |ot occupancy w ||
I ncrease from 60 percent to 69.8 percent.

The rear wall of the existing
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structure is virtually parallel with those of
bot h abutting row houses. The two story south
741 property has a one story addition that
extends, approximately, 7 feet beyond the
subject rear wall. After the addition is
conpl eted, the house wll extend roughly 3
feet beyond the 741 property.

G ven the size of the rear yards,
the light and air available to these abutting
properties should not be unduly inpacted.
Fences are currently -- well, currently
separate the subject property from the
abutting houses and the addition wll not
I nclude any  w ndows on either si de.
Therefore, no new privacy issues should be
creat ed.

The rear addition should not be --
will not be visible from 10'" Street and it
w Il be screened fromthe rear alley, because
of the one story garage. The proposal wll
not be inconsistent wth the overall

character, scale and pattern  of t he

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

112

surroundi ng properties and shoul d not pose any
vi sual di sorder.

ANC- 6B voted 8-0 in favor of the

proj ect. OP received coments from the
Capi t ol Hill Restoration Society Zoning
Commttee in support of the proposal. OP has

al so received comments of support from the
south 745 neighbor, but not from the 741
nei ghbor, the north 741 nei ghbor.

OP notes that the subject |ot does
not nmeet the mninmum lot area and wdth
requi renments of section 401.3. This anal ysis,
however, remains the sane and OP supports the
proposal s pursuant to section 223.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you very nuch, M. Rice. Again, we
appreciate it and the docunent, not only the
graphics, but also the juxtaposition of the
phot ographs assist greatly. And once we
I nvest in a good copy, we'll actually be able
to see detail on these things.

That being said and that's a bit
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of a joke, because | do have the originals
here, of course. Any questions fromthe Board
of the Ofice of Planning? Does the applicant

have any cross exam nation of the Ofice of

Pl anni ng?

M5. WALSH:  No --

COW SSI ONER TURNBULL: M.
Chai r man?

M5. WALSH:  -- thank you, not at
this tine.

CHAl RPERSON Rl FFI S: Oh, |I'm

sorry. M. Turnbull?

COMM SSI ONER TURNBULL: | had one
questi on.

CHAI RPERSON GRI FFI'S:  Good.

COW SSI ONER  TURNBULL: In M.
Talley's recent letter to us he had nentioned
that there is a coment that says M.
Wi nberger has witten to M. Roth that he
I ntends to screen the sides of his proposed
bal cony, since M. Roth had privacy concerns,

the bal cony | ooks into both backyards. Was
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t hat ever addressed or is that an issue?

MR Rl CE: That was sonething, |
think if I recall correctly, that was incl uded
in the application that, if needed, the
appl i cant woul d provi de any necessary
screeni ng. | didn't include it. | didn't
include it in this presentation, but it is in
t he applicati on.

COMM SSI ONER TURNBULL: Thank you.

CHAI RPERSON  CGRI FFI S: Excel | ent
guestion. Ohers followup, clarifications?
Ms. Mller?

VICE CHAIR M LLER Yes, | was
just wondering if the Ofice of Planning had
an opinion on that on whether it should be
screened?

CHAI RPERSON CGRI FFI S: On whet her
screeni ng shoul d be provided?

VICE CHAIR M LLER. Ri ght.

VR. Rl CE: I  think if the
nei ghbors think that it's necessary and if the

applicant iswllingto provide, it should be.
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But as far as ny opinion about it, | don't
know what the screening would | ook |ike. The
details weren't included, that's ny point.

VICECHAIR M LLER But is it your
opi nion that you don't necessarily reach the
conclusion that screening i s necessary?

MR Rl CE | don't think it's
necessary.

VICE CHAIR M LLER:  You just don't
real ly have --

MR RICE: | don't think that it
I S necessary.

VICE CHAIR M LLER You don't
think it is. Gkay. Thanks.

CHAl RPERSON GRI FFI S: Anyt hi ng
el se? \Wiere are we with the screening?

MS. WEI NBERGER: W're certainly
committed to doing it if our neighbors would
i ke us to.

CHAI RPERSON GRI FFI'S:  COkay. Just
for clarification, we have the photographs of

t he adjacent property. They have the deck
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which has already been established in the
phot ographs. As this extension is proposed,
it would cone out al nobst as far as that deck.
| s that correct?

M5. WALSH: It would come out 2
foot 10 inches passed the |ower deck on the
ground floor and on the upper floors it woul d
be 1 foot |ess.

CHAl RPERSON GRI FFI S: Ri ght . 1
foot less. That's the area of which you're
going to have this privacy issue where the
screening would go is on top of the first
| evel or at the second |evel.

M5. WALSH: Correct.

CHAl RPERSON GRI FFI S: Ckay. And
that is -- and in construction if this was
approved, woul d be essentially on the property
line, so you coul d conceivably share a screen
wal | there.

M5. WALSH:  Um hum

CHAI RPERSON CGRI FFI'S:  Right ?

MS. WALSH: Yes, if the neighbor
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desired that.

CHAl RPERSON (Rl FFI S: Ri ght.
Ckay. Under st ood. Anyt hing el se? Any
clarifications, questions?

COW SSI ONER TURNBULL: M.
Chai r man?

CHAl RPERSON GRI FFI'S:  Yes?

COMM SSI ONER TURNBULL: | had j ust
one qguesti on.

CHAI RPERSON GRI FFI S: Go ahead,
pl ease.

COW SSI ONER  TURNBULL: Wi ch
maybe | could ask M. Wl sh. On the back
el evation of the current house, 745, which is
the one right adjacent that's flush, there
appears to be either a junction box. Thereis
also two lights that | ook Iike they are right

on the edge of it. One spotlight goes to each

property.

M5. WALSH:  Um hum

COMM SSI ONER TURNBULL: Is that a
shared use or is there going to be sone -- how
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are you going to handle that or what's --

M5. WALSH: Vell, 1'm not sure
that -- who that fixture belongs to. It
appears that it's one fixture and it has two
heads to it.

COW SSI ONER TURNBULL: Two heads.

M5. WALSH: So if that belongs to
the neighbor, I"'m-- | can probably speak for
nmy client that they wouldn't mnd nounting it
on the side of their upper floors, which would
still allow them the same notion |[|ight
detecti on. And ny client would be able to
nove it to the back of theirs should they need
it.

COW SSI ONER TURNBULL : There is
al so what |ooks like an existing can |ight
fixture on the first floor of your property,
of the applicant's property?

M5. WALSH:  Yes.

COW SSI ONER  TURNBULL: Are you
pl anni ng to put any lighting, down |ighting or

anything at the back?
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MS. WALSH: W haven't got that
far yet, but we probably will put sonething on
t he ground | evel certainly, because that woul d
be accessing the backyard.

COMM SSI ONER TURNBULL:  Ckay.

M5. WALSH: And maybe we would
want to put sonething at the deck |evel, but
not further up.

COW SSI ONER  TURNBULL: Ckay.
Basically sonething shining down, casting
downwar ds?

M5. WALSH:  Yes.

COW SSI ONER  TURNBULL: Ckay.
Thank you.

CHAl RPERSON GRI FFI S: Anyt hi ng
else? |Is the ANC present, ANC-6B? W don't
have any ot her attendant Governnent reports on
this. W have nmade note of the Capitol Hill
Historic District. M understanding is that
you have not conpleted your HPRB review. |Is
that correct?

M5. WALSH: That's correct.
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CHAl RPERSON GRI FFI S: Ckay. And
we have taken note of -- 1is anyone here
representing Capitol H Il Restoration Society?
Very well. Let's nove ahead then to the ANC
report. It is Exhibit No. 25, make note of
that. As to specific failure requirenents to
be granted great weight, it appears that it
may al nost. Ckay.

| f there's nothing further on that
then, let's nove ahead to persons to provide
t esti nony. Let's bring up everybody to
provide testinony in this Application 17528.
If there is other persons? | know we have.
Pl ease, cone up.

M5. WALSH: Excuse ne, Chairnman
Giffis?

CHAl RPERSON GRI FFI'S:  Yes?

M5.  WALSH: W still haven't
received a copy of the statenent from M
Talley. |s there a copy that we coul d revi ew?

CHAI RPERSON GRI FFI'S: Do you have

extra copies of that wwth you?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

121

MR, TALLEY: | did not bring a
copy nysel f.

CHAl RPERSON GRI FFI'S: Can you put
your m crophone on? Thanks.

MR, TALLEY: | did not bring a
copy nyself. | borrowed the one that | had
given nmy next door neighbor, so | don't even
have a copy wth ne.

CHAI RPERSON CGRI FFI'S:  Ckay. Here.
Yes, | know, | can't give that one out.

MR, TALLEY: Show m ne.

CHAI RPERSON CGRI FFI S: Ckay.
Thanks. Al right. W're going to get one.

MR TALLEY: | would |like to say a
coupl e of things.

CHAI RPERSON CGRI FFI'S:  Good.

MR, TALLEY: First, before |
forget themin response to her presentation.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, TALLEY: There is no plywod
on the side of ny porch. | matched it to the

fence, so that it woul d be i nconspi cuous t hat
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that side was totally done and that side was
done that way to preserve your privacy. So
there is not plywood there.

MS. WEI NBERGER: Excuse ne?

MR. TALLEY: There is a board that
| ooks like a fence because aesthetics are
inportant to nme and because | never do
anything to anybody that | woul dn't have done
to nysel f.

MS. VI NBERGER: | apol ogi ze. I
haven't seen it.

MR.  TALLEY: And the second
guestion | have, since |I am concerned about
the building materials, | was initially told
that they were putting terra cotta up, and I
know t hat that has been changed. | was quite
appal | ed over the idea. You have now changed
It to brick, but there was sone question in
what she said as to what they are matching the
brick color to.

The brick of the garage is a much

darker red brick than the brick of the house,
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which is a much whiter colored brick. So |
would like to know, if possible, what brick
they are matching to, because |I'm the one
because of a peak-through, I'"'mthe one that is
going to visually see where the bricks match,
If this project --

CHAI RPERSON CGRI FFI'S:  Sure.

MR. TALLEY: -- is approved.

CHAl RPERSON GRI FFI S: Sure. Any
| dea on that?

MR TALLEY: So if they use the
darker colored brick from her backyard, it's
going to | ook the sane as her garage.

MS. WALSH: At this point, we
haven't picked the brick, but we are still
wor ki ng wi th HPRB, so our -- we woul d probably
be asking them for their input on that as
wel | .

CHAI RPERSON CGRI FFI'S:  Good. Ckay.
So it's a work in progress. You're going to
make it | ook great.

MS. WALSH: Yes.
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CHAI RPERSON  GRI FFI S: You're
obviously going to show it to your adjacent
nei ghbor, too, as you work through all that?

M5. WALSH:  Yes.

CHAI RPERSON @RI FFI S: Per f ect.
Ckay.

MR, TALLEY: And | mght say that
"' mcomenting right now on plans that | have
not seen, because | don't know the | atest
projections. The last | heard they had this

cantil evered deck out that was facing down

into nmy fish pond and | do have privacy
I ssues. | think anybody that has been to ny
house woul d understand that. | have a snall
house.

Let nme start over. Il love ny
house. | have been a long-tine resident of

the District of Colunbia ny entire adult life.
| have lived on the H Il for over 30 years.
Wen | selected ny house, it took over eight
nonths for nme to pick out the house that |

| ove and | have now lived in that house for
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over 20 years.

The Weinsteins have purchased a
house. They have never lived in that house.
They have never spent one night. And they now
deci de after purchasing the house and havi ng
It as arental property a nunber of years that
they want to not only make it larger, but to
install an elevator. And | was told that they
wanted the elevator for their old age.

| have never heard of any probl ens
with M. Winberg' s back. This was new news
to nme today, al so, and we have spoken a nunber
of tinmes. | amconcerned over this addition
and how it's going to inpact ny house. My
second floor has a 48 inch w de French door,
so that | amable to nove furniture from one
floor to another floor, because the stairway
Is rather narrow and it's difficult to get
| arger pieces of furniture, such as bedding
upstairs.

That is ny only source of light in

t he back and the Wi nbergs proposed addition
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Is being built directly beside that French
door. It will inmpact ny Ilight. It wll
I npact air flow and it will project, |I'm not
sure how many feet, at this point, because |
don't have the latest plans, back on the
second and third floors of ny hone.

| don't really have a third fl oor.
| have a peaked roof, so | don't expect that
the additionis going to affect ny third fl oor
at all froma standpoint of |ight or whatever,
because the existing -- ny wwndowon the third
floor is a dornmer window and it's so far back
| don't expect it to be inpacted. But the
second floor wll be inpacted.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, TALLEY: | don't think that |
need to go into a great deal of detail over
the historic elmtree. You wll hear enough
about that from Miffy. She is a big tree
person. | just want to make it clear that if
this construction causes the decline or the

death of the tree, that the treeis in ny yard

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

127

and in Miffy's yard and that we would be
responsi ble for renoval of the tree. And we
have been told to expect a cost between
$15, 000 and $20, 000. The Wei nbergers are not
responsi ble i f sonet hi ng happens to the tree.

| never really intended to talk

today. | just wanted to tell you I love ny
hone. | ove where | live. | have enjoyed
being there for the last 20 years. | have

spent an enornous anount of tinme and noney
preserving the house to the way it was
originally, both inside and outside. | have
had special shutters nade. | have had hand-
forged hardware for those shutters.

| have done everything to bring it

back historically to the way it | ooked when it

was originally built in 1827. | amopposed to
the proposed addition, because | don't see
what's special about it. They want nore

space. W all want nore space. So |I'm not
sure why. | didn't think | would face such a

problemin ny lifetine.
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| lived -- when the garage was
built next door, they fully filled up the | ot,
so that nothing else could be built onit and
| thought | had a free and easy tine through
the rest of ny retirenent. Il would like to
say that M. Wi nberger, | have never net Ms.
Wei nberger until today, has been nothing but
pl easant and nice to ne.

Wthout this addition, | would
certainly joyously welcone him into the
nei ghbor hood. He has sent ne emails and he
has extended hinself in recent nonths, but
t hat has been recent nonths, between the tine
he purchased the house and until he decided to
make the addition. W were unable to reach
him because he kept a real estate agent
bet ween us and any nessages that | tried to
get to him | don't know if he ever got them
or not, because they were never responded to.

But in the recent nonths, since he
has pl anned this addition, he has never been

anyt hi ng but courteous and friendly and ni ce.
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CHAl RPERSON @RI FFI S: Excel | ent .
Good. Thank you very nuch. Wsh our job was
just to do a character search and deci de on
that basis, but it's inportant information.
And nost inportant to what you have added in
t oday, I think is critical for our
understanding and it substantiates a |ot of
the detail that you put in your witten
subm ssion, not only have you put great care
into your own house and | have full
under standi ng of that, but also into the care
and maintenance of the tree that we have
tal ked substantially about.

So we appreciate both the witten
and the oral testinony. Are there questions
or clarifications for the Board? Does the
applicant have any cross exam nation of M.
Tal l ey? Any questions?

MS.  VAEI NBERGER: | don't have
guestions, but I have things | would like to
add in response to what he said.

CHAI RPERSON @RI FFI S: Sure, sure.
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Good. You're going to have that opportunity
at the closing, of course, after we go t hrough
all that then. If there's nothing further,
thank you very nuch, M. Talley. W do
appreciate it.

Yes, Ms. Houstoun, are you ready?

M5. HOUSTOUN: Yes, thank you, M.
Chai r man.

CHAI RPERSON CGRI FFI'S:  Certainly.

MS. HOUSTOUN: Wll, | think you
are now pretty cogni zant about the tree, which
Alan and | jointly own, and therefore if the
tree is, in fact, danaged and it would be he
and |, not the Winbergers, who would be
responsible for it. Having said that, | also
want to absolutely concur with Alan that |
only nmet Ms. Winberger today, but Jerry
Wei nberger could not be nore agreeable,
cooperative and hel pful in trying to neet ny
concerns about the tree.

To that end, we net all of us with

the architect, their arborist, our arborist,
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who is kind of a great guru of Anerican El ns,
and your arborist, of course, knew hi mand we
had a long consultation around the tree in
both yards, etcetera, etcetera. And as a
result of that, | sent an email to Jerry
setting forth the summary of what Bill Dunn,
our arborist, and the other arborist agreed
t o.

And | would like to submt a
couple of emails for the record, so that you
clearly know exactly what's at stake and what
measur es have been di scussed.

CHAI RPERSON (RI FFI'S:  What's your
opi nion of what was heard today in terns of
t he constructi on net hodol ogy?

M5. HOUSTOUN: Well, there is one
essential problemthat | have wwth this entire
situation. It's an elenental one and that is
we have no plans. The devil is always in the
details. The latest iterationin terns of how
to take care of the tree to the extent

possi ble shows that Bill Dunn requests, the
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arborist, and the other arborist requested
engi neering plans setting forth a Plan A, this
I's the best place for the footers in terns of
the structure of the proposed addition and
then a backup Pl an B.

And they laid out very clearly,
and | have the emails for you, how that air
spadi ng shoul d take place. The process of air
spading itself can be damaging to the tree.
Therefore, you want to know where you want the
footers in terns of the addition. First,
that's nunber one, because you don't want to
disturb the space underneath in the root
structure.

CHAI RPERSON CGRI FFI'S:  Yes, but how

do you find out where your footers are going

to go?

M5. HOUSTOUN. Yes. So --

CHAI RPERSON GRI FFI'S:  No, how?

M5.  HOUSTOUN: Vell, that's an
engi neer -- |'mnot an engi neer.

CHAI RPERSON GRI FFI'S: Wl |, | know
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t hat .

M5.  HOUSTOUN: Ckay. |  nean,
there is an addition. It has a foundation.
The foundation, as | understand it, and |I'm
| earning quite recently, wll need footers,
piers, whatever they are call ed. They w ||
have to be of a certain depth. They have to
be a certain w dth.

CHAl RPERSON GRI FFI S: Ckay. We
understand all that.

M5. HOUSTOUN. My question i s what
Is that?

CHAI RPERSON CGRI FFI'S:  Ri ght.

M5.  HOUSTOUN: And so it was
agreed between the arborists that there woul d
be an engineering plan with Plan A Plan B.

CHAI RPERSON CGRI FFI'S:  Ckay.

M5,  HOUSTOUN: And then there
woul d be exploratory air spading. GCkay. The
exploratory air spading, | would want our
arborist there as well as what ot her arbori st.

CHAI RPERSON CGRI FFI'S:  Sure.
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M5. HOUSTOUN: And when the -- if
t he air spadi ng shows roots that are too | arge
to cut, roots will have to be cut. There is
no question about that. The question is how
big are the roots and only an arborist, you
know, can assess whether or not it's safe. So
I f where they want, prefer, the structure, the
footers, does not work, then what has to
happen is the soil has to be put back directly
afterwards and so on and so forth.

CHAI RPERSON CGRI FFI'S:  Ckay.

M5,  HOUSTOUN: Because if you
don't return the soil --

CHAI RPERSON GRI FFI'S:  But not hi ng
you heard from them indicates that they are
not going to pursue those nethods. I s that
correct?

M5. HOUSTOUN: well, no, and |
have these two emails in which Jerry agrees to
t hat .

CHAl RPERSON @RI FFI S: Ri ght . I

think there is --
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M5. HOUSTOUN: But the nost recent
one was another email from the architect
saying that this will be done, but we -- and
the prem ses that the air spading would take
pl ace first.

CHAI RPERSON CGRI FFI'S:  Ckay.

M5. HOUSTOUN: Before engineering
pl ans. Ckay? Wiereas, that --

CHAI RPERSON GRI FFI'S:  That is not
what | heard today, but | think we'll get
clarity on that. So if you want to put those
emails in, that's fine.

M5. HOUSTOUN: Yes, that's fine.

CHAI RPERSON RI FFI S: But you
don't have any other concerns in terns of
general ly the neans and net hods of which they
are anticipating pursuing to put t he
foundations in?

M5, HOUSTOUN: My concern is
solely with determ ning that the foundationis
not going to, is not likely to, according to

ny arborist who is the specialist.
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CHAI RPERSON GRI FFI'S: Ri ght.
M5. HOUSTOUN: So if | can just

kind of read to you what | would |ike fromyou

all.

If you, the BZA, find these
applications ot herw se appl i cabl e or
approvable, what | would ask is that it be

approved only subject to the condition that
our arborist is satisfied that safe | ocations
for the foundation piers for the construction
have been identified and that if no | ocations
can be i dentified, t he vari ance be
di sapproved.

If the BZA -- if you cannot
approve the variance subject to such
conditions, | ask that it postpone a decision
on the 743 variance until the elmtree root
structure has been air spaded and our
arborist's findings on this matter can be
subm tted for consideration by the BZA

Now, having said that, let ne al so

say that our arborist says, and he is nuch
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experienced in terns of trying to nmatch
construction with the preservation of trees,
that el mtrees are very tough. However, there
I s al so drai nage probl ens.

CHAI RPERSON CGRI FFI'S:  Sure.

MS. HOUSTOUN: Which the arbori st,
nmy arborist, pointed out. GCkay? Their drain
I s underneath of where the addition, proposed
addition, is. That not only has to be noved,
It has to be noved correctly and any absence
of ability of rainfall, which we will have 140
square feet, alsoitself affects the health of
the tree because, unfortunately, the yard
beyond, that's 745, | |earned when we first
went to 743, has been totally bricked over.

CHAl RPERSON GRI FFI'S: Hm

M5.  HOUSTOUN: Bri cked over and
concreted. If it had been not concrete, it
woul d have been, you know, gee, that's too
bad. But it was done and, of course, we had
no know edge of it.

CHAI RPERSON GRI FFI'S:  Ri ght.
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M5, HOUSTOUN: So the health of
the tree is being encroached upon w thout
heedi ng the effect of it, which -- so you can
see |'"mpretty concerned.

CHAI RPERSON GRI FFI'S:  Absol utel y.
For the natural water seepage in order to feed
the tree, but also for any sort of inpacts on
the roots. Ckay. | think |'mpretty clear on
that. Anything else at this tine?

M5. HOUSTOUN: No, sir.

CHAl RPERSON @RI FFI S: Very well.
Questions, Ms. Mller?

VICE CHAIR M LLER | was just
wondering if you mght identify the arbori st
t hat you have been referring to.

M5. HOUSTOUN: Yes, his nanme is
Bill Dunn. He is with Bartlett Trees.

MR, HOUSTON: | think you'll find
it inthe witten material.

M5. HOUSTOUN: It's in the witten
mat eri al .

VICE CHAIR M LLER:  Ckay.
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M5. HOUSTOUN: Al so.

CHAl RPERSON R FFI S: Any ot her
questi ons? Cross examnation from the
applicant? Any questions?

M5. WEI NBERGER: No. Agai n, |
have comments to nake.

CHAI RPERSON CGRI FFI'S:  Good.

MS. VEI NBERGER: But no questi ons.

CHAI RPERSON GRI FFI S: Excel | ent .
Ckay. You have copies of those emails they
are putting in now?

M5. HOUSTOUN:  Yes.

CHAI RPERSON GRI FFI'S: Do you have
copies for the applicant?

M5. HOUSTOUN: No, | just have one
copy.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR HOUSTOUN: The applicant
shoul d have copi es.

CHAl RPERSON GRI FFI S: W'l make
copi es.

MS5. HOUSTOUN: Ch, of course. You
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all have thenf

M5. WALSH:  Yes.

M5. HOUSTOUN: They were to you.

M5. WALSH: Unl ess you have sent
sonet hi ng new.

M5.  HOUSTOUN: No, they do have
t hem

M5. WALSH: Unl ess you have sent
sonet hi ng new.

CHAI RPERSON GRI FFI'S:  There it is
then. We'll get copiesintothe recordif you

woul dn't m nd handing those to Ms. Bail ey at

this tine. |s there anyone el se here present
that would like to provide testinony in
Application --

MS. VI NBERGER: | would like to

ask, does that include your nobst recent
response to us that says that you're very
pl eased with our response to you?

M5. HOUSTOUN: Absol utely.

M5. VEI NBERGER:  Ckay.

CHAI RPERSON Rl FFI S: Just for
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clarity. GCkay. Any other persons present to
provi de testinony? Anyone else? Excellent.
Let's nove ahead then. d osings.

M5. WALSH:  Ckay.

CHAl RPERSON GRI FFI'S:  Sure.

M5. WALSH: First, to address the
nei ghbor at 739 and the correspondence and
communi cati on between the neighbors, | wll
|l et Diane read to you our docunentation. W
submtted a tine line also of t he
comruni cati on between them

CHAl RPERSON GRI FFI'S:  Ckay.

M5. WALSH: And we did submt
drawi ngs that reflect the changes.

CHAl RPERSON R FFI S: W're not
going to reconcile and under dispute is not
any of the conmmunications or what is seen or
not seen. Frankly, we're here now. \What only
we care about is the docunents that are
filling this record and what we' re supposed to
do with that.

So it's not worth your tine to go
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through a chronology of all those episodes.
You can address substantively the factual
bases of any of those and how it relates to
t he special exception in 223. That would be
pertinent. Oherwse, it won't be.

M5. WALSH. CQutside of the change
in the -- we nade a change in the design to
pul | the addition back on the upper floors.

CHAl RPERSON @RI FFI S: And that's
what we're | ooking at here, right?

M5. WALSH: R ght.

CHAl RPERSON GRI FFI'S: kay. See,
| have got a very small mnd. Just keep ne
f ocused --

M5. WALSH: |'mjust saying that--

CHAI RPERSON GRI FFI S: -- on what
you want nme to review and approve.

M5. WALSH:  -- the neighbor, when
he was di scussing --

CHAI RPERSON GRI FFI'S: | under st and
what he sai d.

M5. WALSH: -- said that he didn't
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recei ve that.

CHAI RPERSON GRI FFI'S: | under st and
t hat .

M5. WALSH: And his objections

were based on a previous set of draw ngs.

CHAl RPERSON  CGRI FFI S: | ndeed.
Good.

VICE CHAIR M LLER: "' m sorry,
wasn't clear on that. Is that what you're

sayi ng about M. Talley's concerns because he
seened to -- he is here today, but he seened
to have concerns now. And are you sayi ng that
t he concerns were when there was a bal cony and
that when you pulled it back --

MS. WALSH: He is saying that he
never recei ved our changed set of plans, which
were changed basically because of hi s
obj ections, but we have docunentati on fromhi m
that he said that he received those plans, so
we know that he has received those plans. |
have emai| correspondence here that says that

he had received that.
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So 10 feet versus 6 feet is a big
difference, so we made an effort as well,
whi ch wasn't even at his request at the tine,
to pull that back.

CHAI RPERSON (RIFFI'S: M. Talley?
You're going to need to be on a m crophone.
Take your tine.

MR TALLEY: | am not saying that
| did not receive the second pl ans.

CHAI RPERSON CGRI FFI'S:  Ckay. Good.

MR,  TALLEY: | did receive the
second pl ans.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. TALLEY: But the plans that |
have show a bal cony that projects out 4 feet
beyond t he house.

CHAI RPERSON CGRI FFI'S:  Ri ght.

M5. WALSH: He didn't receive that

pi ece.

CHAl RPERSON @RI FFI S: I think
we're all |ooking at the sanme thing.

MR, TALLEY: | don't have -- |
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have never seen nor did | receive --

CHAI RPERSON (Rl FFI S: Right, it's
ny understanding --

MR TALLEY: -- plans show ng 10
foot on the first floor, 6 foot on the second
fl oor.

CHAI RPERSON GRI FFI S: Qut si de of
the dinensions that vyou're stating, ny
understanding is that you have the absol ute
current plans. So you have seen and revi ewed
them and that is the basis of this special
exception at this tinmne. Am| correct?

MS. WALSH: There is one. The
change that Capitol H Il Restoration Society
want ed us to nake in pulling the bal cony back,
M. Talley had not seen that.

MR, TALLEY: And | don't know what
the third floor | ooks |i ke now since they have
pul l ed back this projection. s there a
bal cony on the third floor now or is it just
a flat wall?

M5. WALSH: There never was and
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there is not any now either.

MR. TALLEY: | believe there was
on the first set, wasn't there?

M5. WALSH:  No.

MR, TALLEY: Weren't there two
bal coni es when you were doing the terra cotta
si di ng?

M5. WALSH:  No.

MR, TALLEY: Onh, that was wth the
bunp up.

CHAI RPERSON GRI FFI'S: Do you have
the existing? Do you have the current plans
W th you now?

M5. WALSH: Yes, they are here.

CHAl RPERSON GRI FFI S: Ckay. So
after this, we're about to finish this up for
t oday. M. Talley is going to take tine to
take a | ook at themtoday and t hen we can nmake

copi es and nmake sure he has what he needs.

MS. WEI NBERGER: | would like to
address the |Ilight concerns. | want to
reiterate that on the first floor the -- our
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addition won't possibly affect his 1ight,
because he al ready has an extensi on com ng out
al nrost as far as our first floor will. And,
as | nentioned, it is enclosed on the side.

CHAI RPERSON CGRI FFI'S:  Sure.

M5. VWEINBERGER: |'m sorry that |
was m staken in the use of the materials. On
the second floor, it wll project slightly
beyond his second floor, but | don't believe
that it's a significant anount that it would
affect his |ight.

VICE CHAIR M LLER How much is
that, just to know? Wat is slightly?

M5. WALSH: W have a 6 foot
addition on the second and third fl oors.

VICE CHAIR M LLER But how nuch
further out does it go from his?

M5. WALSH: Oh, it's 6 feet.

VICE CHAIR M LLER: From hi s?

M5. WALSH: From the base of his
second fl oor.

VICE CHAIR M LLER:  Ckay.
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M5. WALSH: It's 1 foot back from
his first floor.

M5. WEI NBERGER:  And regardi ng M.
Tal l ey's coment about ny husband's back, we
bought the house four years ago.

CHAI RPERSON GRI FFI' S:  That's okay.

M5. VEI NBERGER:  Ckay.

CHAl RPERSON @RI FFI S: You don't
need to substantiate that either.

M5. VEI NBERGER: Ckay. Thank you.
Thank you.

CHAI RPERSON GRI FFI'S: We're trying
to get our nedical license, but that hasn't
come t hrough yet.

MS.  WVEI NBERGER: Thank you for
your consi derati on.

CHAl RPERSON GRI FFI S: Certainly.
And just to be clear, I nmean, it's
under standabl e and there is a lot that goes
into all of this and what we have to do is,
obvi ously, boi | It down to what our

jurisdiction actually is, and in a special
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exception you're not required to prove to us
that you have to have this.

Your application is before us and
we have special exception criteria that we
| ook at, and so we have kept it fairly well
going on the 223 and the elenents that are
actually within our jurisdiction.

At this point then, 1is there
anyt hing further?

MS. WALSH:  No.

MS. WEI NBERGER: No, not hi ng
further.

CHAl RPERSON GRI FFI S: Excel | ent .
Ms. MIler has a couple of questions.

VICE CHAIR MLLER | just --

M5. VWEINBERGER: Onh, I'msorry. |
do want to add one point, which is regarding
the tree. W have not submtted an
engi neering pl an.

CHAI RPERSON CGRI FFI'S:  No.

MS.  VAEI NBERGER: Because we want

to see if we have a zoning vari ance.
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CHAI RPERSON CRI FFI'S:  Sure.

MS. WVEI NBERGER: Before we go to
t hat expense.

CHAI RPERSON CRI FFI'S:  Sure.

MS. WEI NBERGER: W certainly
woul d do an engi neeri ng pl an before we di d any
ai r spadi ng.

M5. WALSH: We have to submt to
DCRA, as you know.

CHAl RPERSON GRI FFI'S:  Questions?

VICE CHAIR M LLER Ckay. Two
bri ef ones. | just wasn't clear about the
screeni ng. Is there an issue between
nei ghbors as to whether you should do sone
screening? | wunderstand O fice of Planning
didn't suggest that screening was necessary,
but | wasn't clear what your position was on
t hat .

M5. WALSH: | think that the
positionis that if the nei ghbors desire that,
we would certainly do that and they would be

a part of what that would | ook |ike.
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VICE CHAIR M LLER.  Ckay.

V. VEEI NBERGER: W had not
previ ously heard any concerns fromM. Talley
regardi ng screening. The only concern -- or
light for that matter. The only concerns he
expressed to us were aesthetic and we felt we
had net all of them

VICE CHAIR M LLER. Ckay. And ny
| ast question, | think, is wth respect to the
tree issue. | think at the beginning of this
proceeding we heard that there was an
agreenent, which | inmagi ne woul d be even nore
useful than the emails that are in the record.

That can give us an understandi ng
of the issues, but the agreenent would --
m ght give us or perhaps you can think about
whet her you -- there would be conditions for
us to consi der or whet her they woul d show what
your exact plans are, what you have comm tted
to, what this agreenent is, what kind of
agreenent it is.

MS. WEI NBERGER: There is not a
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witten agreenent.

VICE CHAIR M LLER: There is not.

M5. WEI NBERGER: The agreenent is
in the emails where we said that we're
commtted to i ncluding M. Dunn, the arbori st,
every step of the way and to ensuring that we
do nothing, that we proceed with all caution
and --

M5. WALSH: | think the tree is an
asset to the nei ghborhood and that ny client
Is also very interested in nmaking sure that
they are not disturbing or disrupting that.
It hel ps to keep the privacy of the whol e back
area for everyone.

CHAI RPERSON CRI FFI S: Good.
Anyt hing el se? Any other questions fromthe
Board? Anything else fromthe applicant?

Very well. W're going to set
this for a decision nmaking at our next Public
Meeting, which is the 14'"" of Novenber. At
that tine, of course, we would have a full

record. Il will go through what should be
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submtted into the record or what the record
w |l be kept open for.

At our deci sion nmaking, of course,
there is no opportunity for additional
testi nony. It is a tine at which the Board
wi ||l deliberate and decide on the record that
Is before it. |"m going to ask for several
subm ssions and |'mal so going to ask for the
record to be kept open for other responses to
those. [I'mgoing to run through this fairly
qui ckly. However, | will obviously nmake sure
that everyone is clear before they |eave.

| think it's fairly inportant to
expend a little bit of effort, and that may
mean tinme, but also may nean a little noney,
on draw ng up t he begi nni ng schematics for the
structural drawings. It seens to ne that that
Is going to have to take place as this
progresses, and | think it wll give sone
ability for review from the neighbors, but
also sone ability to review the neans and

met hods of which the foundation will goinin
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ternms of preservation of the tree.

| will leave it to you to define
t hat scope and how far it takes. It shouldn't
take that nmuch, | wouldn't think, in terns of
time and graphic representation. But ,
clearly, a plan would be wuseful for our
under standi ng of what is being proposed and
sonme narrative notes on that depending on if
there needs to be flexibility or how deci si ons
are made.

You have described it, 1 think,
very well and aptly. Now, put it into a
little bit of a graphic which we could
essentially hold you to. Wth that, it also
goes to the fact of what M. Houstoun has
I ndi cated, hat she wanted her arborist to
approve the plans in order for this, she said
vari ance, but this is a special exception to
nove forward.

| would be remss if not totally
out of order in delegating all of our

authority to her arborist to approve this
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speci al exception, and so | wll gather that
back fromtheir response and the responses to
t he docunentation that you will provide them

You will provide that two weeks
bef ore. Il wll see if this all works for
schedule. Two weeks before, a tinme of which
their response woul d be due a week before our
deci si on, whi ch woul d be sonewhere around the
8'" of Novenber and our decision on the 14'"

QG her than that, | don't think we
need any ot her additional information or the
record kept open for unless other Board
Menbers are understanding -- M. Monroe?

M5. MONROE: M. Chairman, | have
a question. Are we supposed to have updated
drawi ngs? Have we seen the |atest or --

CHAI RPERSON Rl FFI S: W have
those in the record actually.

M5. MONROE: | never --

CHAI RPERSON GRI FFI S: Those are
the old and | have gone through. We have

those. |If |I'mnot m staken, we have all that
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In the record now.

M5. MONRCE: Ckay.

CHAI RPERSON GRI FFI' S:  So anyt hi ng,
obviously, to what she is leading to and our
| egal attorney -- our |egal attorney? Kind of
redundant, isn't it?

Ms. Monroe, our attorney, IS
I ndi cating that anything that you presented
today has to be in the record. So if there
are things on that board that aren't already
in, | don't see anything right off, you need
to make copies of it and put it into the
record.

Wth that, oh, that's the | ast
pi ece. I guess  not only just an
understanding, if you are noved to the fact of
actually putting in sonme sort of nore fornal
under standi ng of these emails, if it's just a
|l etter back and forth, whatever you want to
do, to submt that into the record, of course,
the record will be kept open for that al so.

And |l et nme be clear why |I' msaying
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that detail. Anything that is presented to
us, to the staff nenbers in the Ofice of

Zoning, that is not sonething that I am about

to list, it will be returned, so it wll be
not -- it will not be part of the record. So
that's why |I'm trying to be as clear as
possible in terns of what we will allow to

conme into the record.

Wth that then, outside of the
dates, is everyone understood of what is
expected? In ternms of process then, you woul d
do a schematic conceptual structural diagram
or drawi ngs with the ki nd of neans and net hods
of setting that and preservation.

That woul d go then to the adjacent
nei ghbors for their review and coment. That
review and comment would then cone into the
file. W're not asking you guys to arbitrate
any of that. That all is comng back to us
for our understanding and the basis of which
our deliberation and/or any approval or deni al

or conditions would be set.
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M5. WALSH: Ckay. So the date
that you would need to collect that approved
I nf or mati on, revi ewed and approved
information, is the -- what is that date?

CHAI RPERSON GRI FFI S: Go to door
nunber three, M. Bailey.

M5. WALSH:  Ckay.

CHAI RPERSON CGRI FFI'S:  Filings.

MS. BAI LEY: M. Chairman, |
t hought | heard you say that that is to be
filed wwth the Ofice of Zoning by Novenber
the 8'".

CHAl RPERSON GRI FFI S: That woul d
be the responses, so a week before that woul d
be?

IVS. BAI LEY: A week before
Novenber the 8'" is November 1°.

CHAl RPERSON  GRI FFI S: s it
possible to get vyour information in and
distribute it to the adjacent parties by the
1°' of Novenber ?

V5. WALSH: Yes, we can do our
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side of it.

CHAl RPERSON (Rl FFI S: That's
right.

M5. WALSH: By whatever date that
you tell us, but we can't assure that we woul d
have responses. That woul d be sonet hi ng
t hat --

CHAI RPERSON CGRI FFI S: That's not
your responsibility.

M5. WALSH: Ckay. (Good.

CHAI RPERSON GRI FFI'S:  You' re goi ng
to get it out then by the 1% of Novenber.
You're going to distribute it, one, to the
record, two, to the neighbors that have been
present here today. |If there is specifics on
servi ng and how you want to receive that, it's
up to you guys to figure that out before you
| eave. If it needs to be faxed or hand-
delivered, whatever it is, you need to do
t hat .

On the 1° you will receive that or

by the 1. So then by the 8" at 3:00 it will
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be served back to the applicant and into the
O fice of Zoning, so that we will have a file
and the applicant will have a file. | know.
| don't think we need it. " m readi ng your
mnd, if | mght.

MR MOY: M. Chairman?

CHAl RPERSON CRI FFI S: Yes, M.
Moy ?

MR MOY: May | interrupt for a
second on the --

CHAI RPERSON CGRI FFI'S:  Sure.

MR. MOY: You nentioned on the --
| guess I'Il call it -- no, you nentioned a
filing for the deadline of Novenber the 8'",
whi ch woul d be a Wednesday after the el ection
day. Is it possible to provide sone support
for our staff if the filings came in that
Monday on the 6'"?

CHAlI RPERSON GRI FFI S: Any
difficulty in making the filing on the 6'"?
That is going to be your arborist is going to
review it and give coments in and those are
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going to be typed up quickly and sent in to
the office by that Monday.

M5.  HOUSTOUN: Qur arborist is
extrenely difficult to get a hold of. He's
usually with trees. Seriously. | can try.
| can give hima heads up. | nean, If | know
ahead of tine, then | can tell him ahead of
time.

CHAI RPERSON  GRI FFI S: G ven the
fact that we're not asking for an address to
that response on the 8", | would think that
we could just have it put in by that
Wednesday, distributed out by that Friday.

MR, MOY: Certainly.

BOARD MEMBER MANN: M. Chal rnan,
| would al so note that you nentioned serving
everything on everybody, but you didn't
mention the ANC, whereas it's the ANC that
actually has party status in this case.

CHAI RPERSON  CGRI FFI S: Excel | ent
poi nt . You're also going to need to serve

that on the ANC, anything that is submtted
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into the record. That would be appreciated.
The applicant, of course, is required to do
t hat . The adjacent neighbors who are
participating as persons in this, we would
like to also strongly request that you do
t hat .

We're going to need to do the best
that we can. W woul d absolutely |ike to have
that in by the Mnday, which is the 6'", or
yes, by cl ose of business that Monday woul d be
appreciated. There's two things actually that
are running concurrently and | think that they
can be on different schedul es.

One IS t he appropri ate
under st andi ng between everybody here. | f
there is sonething that is comng into the
record for our review, it seens |like you guys
can get that together pretty quickly, based
somewhat on the detail that's com ng, and t hen
the last would be the arborist's review So
we would Iike that in on that Monday.

It's ny understanding that that
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Friday is a holiday. Is that right? kay.
So it does nmke it a very short week to
distribute all the information to the Board.

As many of you may not know, of
course, the Board that you're | ooking at here
doesn't work here. W' re just appointees and
volunteers and we cone in, and so all our
paperwork cones to us at our offices or our
homes. So it's inportant and that's why the
time ahead of our hearings is inportant, so
that staff here can assenble it all correctly
and get it to us. Ckay.

If that is absolutely doable or at
| east possible and realistic, let's hold to
that. Any updates on that, | would |Iike you
just to coordinate with the staff and | et them
know what is happening wth it. Cearly,
anything that is a faxable level is much nore
anenabl e and goes nuch quicker in terns of
distribution. There it is. Wat else?

M5, WALSH: Just to confirm our

docunentation will be in on the 1° and that
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woul d be served to Zoning, to the neighbors,
to the ANC How many copies does Zoning
require?

CHAI RPERSON GRI FFI'S:  \What are we
required to submt, 157

MS. BAILEY: 20 copi es.

CHAI RPERSON CGRI FFI'S: 20 copi es.

M5. WALSH:  Ckay.

CHAl RPERSON @RI FFI S: See the
| nportance of a one page sunmmary, isn't it?
Ckay. Anyt hing el se? Everyone clear on
dates, tines, subm ssions?

If not, of course, and you walk
out of here and you don't find clarity, you
can al ways check in wth the Ofice of Zoning
staff. They are obviously very capable of
answering these procedural and subm ssions
questions. |If there is nothing further then,
t hank you all very much.

M5. WALSH: Thank you very nuch.

CHAlI RPERSON QRl FFI S: Do

appreciate it and | ook forward to seeing the
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further docunmentation, and let's nove ahead
wth our -- yes, we're going to take just five
m nutes, stretch our legs, and we will resune
and finish up our norning session.

(Whereupon, at 12:09 p.m a recess
until 12:19 p.m)

CHAl RPERSON @RI FFI S: Very well.
Let's resune. Let's call the next case for
the norning. Let nme just update. W have two
nore cases in our norning and it is ny
I nclinationthat we keep noving forward rat her
than us taking a long break for a |unch,
nmeani ng peopl e woul d have to stay | onger.

So it is ny intention, at this
poi nt, to keep novi ng t hrough our schedul e for
our norning session. M. Bailey?

MS. BAI LEY: M. Chairman, the
next case is Application No. 17524 of Andrew
and SukYang Johnson, pursuant to 11 DCWVR
section 3103.2, for a variance fromthe fl oor
area ratio requirenents under section 771. 2,

to establish a dry cleaners that is a drop-off
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and pickup service only. The property is
Zoned C-1 and it's located at 1425 27'"
Street, NW, Square 1262, Lot 76.

There are five requests for party
status, M. Chairnman.

CHAl RPERSON @RI FFI S: Excel | ent .
And ny understanding is that they are tinely
filed. Let nme ask. Is M. Al exander present?

MR ALEXANDER:  Yes.

CHAl RPERSON R FFI S: Excel | ent .
If you wouldn't mnd comng forward and,
forgive me, M. --

MR, ALEXANDER: No, he is not.

CHAI RPERSON (RI FFI S: Not. Ckay.
Paul Opel ack present?

MR, ALEXANDER: He is not.

CHAl RPERSON GRI FFI'S: Not present?
Courtney Hagner? Pl ease, cone up. And
Lucille Foley? Not present? 2532 Q Street,
N.W Ckay. Let's go first to M. Al exander.
Are you -- Exhibit 24 and 25, of course, the

same address, 1423 27'" Street. Are you here
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representing the --

VR. AL EXANDER: I am here
representing --

CHAlI RPERSON QRl FFI S: - -
househol d?

MR, ALEXANDER: Right, | am

CHAI RPERSON CGRI FFI'S:  Ckay. Fine.
Very good.

MR ALEXANDER: W're directly to
their left, our right of the property.

CHAl RPERSON GRI FFI S: Ckay. Let
me have you introduce your nane and address
for the record.

MR ALEXANDER: Sur e. It's Tom
Al exander, 1423 27'" Street, N W

CHAI RPERSON GRI FFI S: Excel | ent .
Ms. Hagner?

M5. HAGNER  Yes. | am an owner
of 2709 O Street, which ny parking goes to
Poplar, which is opposite this prem ses, and
| also am half ownership of 2704 Popl ar.

CHAI RPERSON GRI FFI S: Ckay. And
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W th us?

MR JOHNSON: My nane is Andrew
Johnson and | amthe owner and resident of the
property at 1425 27'" Street, N.W, and | have
applied for the variance from the Zoning
Regul ati ons.

CHAI RPERSON GRI FFI'S:  Excel | ent.

V5. J OHNSON: I am SukYang
Johnson. | amhis --

MR. JOHNSON: Sane address.

M5. JOHNSON:  Yes.

CHAI RPERSON GRI FFI S: Excel | ent.
Ckay. There we have it. M. Alexander, has
application -- we'll ook at No. 24 and al so
25 and vyou have indicated that | ocated
directly next door to the proposed business
woul d severely inpact your property val ue and
general quality of life issues.

How? Can you substantiate that?
How is that nore uniquely in character and
ki nd than the others on the bl ock?

VR. ALEXANDER: Sur e. It's all
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about | ooki ng at the encroachnent of
comrer ci al busi nesses on our street. Both of
our honmes are zoned dual residence and
comrercial. However, it has been a nunber of
years since there has been a commercial
business in either of the properties.

CHAI RPERSON CGRI FFI'S:  But - -

MR, ALEXANDER: The property, the
commer ci al busi ness before, was a real estate
agent in both of our hones.

CHAl RPERSON GRI FFI'S:  Sure.

MR. ALEXANDER: The Johnsons' and
I n our hone.

CHAI RPERSON CGRI FFI S: So you
understand that this is actually zoned C 17

MR.  ALEXANDER: | do understand
t hat .

CHAl RPERSON GRI FFI S: VWiich is a
comrer ci al zoni ng.

MR, ALEXANDER: Ri ght, yes.

CHAl RPERSON GRI FFI'S:  Ckay.

MR ALEXANDER: I nmean, our
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primary concerns here are the uni que el enents
tothis type of business that wll attract --

CHAl RPERSON GRI FFI'S:  Sure.

MR.  ALEXANDER: -- additional
traffic, signage and, you know, signage the
environnment goes to property val ues. The
additional traffic goes to safety concerns.

CHAl RPERSON @RI FFI S: Excel | ent .
How is that different inpact than soneone
t hree doors up?

MR ALEXANDER: Because we're
directly next toit. W have a |arge w ndow
that |ooks out onto the sidewalk which is
right next totheir front door, and so | ooki ng
at that additional foot traffic is unique to
our situation and just being next door. W
hear. | nean, this is our other nei ghbor next
to us, Daisy Sewell at 1421 27'" Street.

CHAl RPERSON GRI FFI'S:  Sure.

MR ALEXANDER: We hear pretty
much everything that's going on in the hones.

CHAI RPERSON CRI FFI'S:  Sure.
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MR, ALEXANDER: So that is unique
to the situation.

CHAI RPERSON CRI FFI S: Ckay.
Questions? Carifications? Let's vet all of
these and then we'll take coments from the
applicant. | take it, M. Hagner, from your
subm ssion, you concur with all that has now
just been said. |In your witing you say that
there is enough comercial setup as is.
H storic G own does not need nore.

Is there anything you would add
t hat woul d illustrate significantly,
distinctly or uniquely how you're inpacted?

M5. HAGNER: Mne would be a
little bit in relationship to what Tim said.

MR, ALEXANDER: Tom

M5. HAGNER: And that is nostly
t he parki ng. 27" is here. Poplar is here
and in the 20 years of owning in this area, it
has becone nore congested, nore conpacted. So
when they drop off the laundry or pick up the
| aundry, it's going to -- when they drop off--
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" msorry.

CHAl RPERSON @RI FFI S: That's al
right.

M5. HAGNER: When they drop off
the laundry or pick up the laundry, they are
going to have to have a place to be in front
of this prem ses, which neans a half hour or
45 mnutes of doing their business, which
means that 27'" being a crooked street, it's
very narrow, you're going to have nore
congestion or you're going to have people
comng to get their |laundry.

CHAI RPERSON CGRI FFI'S:  Ri ght.

M5. HAGNER: And saying, oh, |
will just park right here in 27'", right on
t he corner.

CHAI RPERSON  GRI FFI S: Does t hat
| npact everyone then along Poplar and that
bl ock?

M5. HAGNER It inpacts al nost 35
houses.

CHAI RPERSON CRI FFI'S:  Sure.
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M5. HAGNER® O which we have here
sone representation --

CHAI RPERSON CGRI FFI'S:  Absol utely.

M5. HAGNER: -- of those houses,
of which we have 55 peopl e who have signed to
say --

CHAI RPERSON CGRI FFI'S:  Ckay. W're
not getting too far. W' re tal ki ng about your
application for party status at this tine.

M5. HAGNER Yes. Ckay. And
mne, it's really just the inpact. W have
got the Washington Real Estate Firm on the
corner, sowe're getting inpacted and i npact ed
and i npacted and despite the fact that it is
both commercial and residential, it's just
that it's getting a little bit too nuch for
all of us.

CHAl RPERSON GRI FFI'S:  Hm  But you
al so understand that this is zoned for a
commer ci al use?

M5. HAGNER: | under st and.

CHAI RPERSON  GRI FFI S: Ckay.
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Questions? Yes?

VICE CHAIR M LLER: But does the--
would the trucks inpact you in particular
because of your |ocation near the property?

M5. HAGNER:  Well, it --

VICE CHAIR M LLER: Conpared to or
contrasted to, you know, everybody 30 houses
down.

M5. HAGNER:  Well, we all have to
park in there and | have ny own parking on
Poplar, and it's egressing and ingressing on
Popl ar that becones a probl embecause of what
i s happening on 27'" and Popl ar. So while
it's not right inny front door, it affects ny
everyday life of going in and out.

MR,  ALEXANDER: And | would, in
effect, just add, | think sonething that
Courtney has experienced is that her parking
spot on Poplar is taken on a nunber of
occasi ons by people that shoul dn't be parking
there and that is overflowfromthe busi nesses

on P Street from the new Washington Fine
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Properties.

And so it just goes to our point
of the encroachnent of the business into the
nei ghbor hood.

VICE CHAIR M LLER And when you
say your parking spot, do you have a reserved
spot on Popl ar?

M5. HAGNER: It's part of the
land. It's part of ny --

VICE CHAIR M LLER Li ke your
driveway?

M5. HAGNER: Yes, it's --

VICE CHAIR M LLER It's your
par ki ng pad? It's your --

M5. HAGNER It's a parking pad,
exactly.

VICE CHAIR M LLER: Ckay. How
many people are in that situation?

M5. HAGNER: Do you nean of the
whol e bl ock?

VICE CHAIR M LLER Well, who

woul d be inpacted in the way that you are by
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t he i ngress and egress and parki ng pads bei ng

t aken?

M5. HAGNER: Ilt's 25 to 30
properties that are all back there. [It's an
alley street. It shouldn't be called that,
but | have to call it that for your benefit,

because there is no thoroughfare on the other
end. And with that in mnd, these very, very
smal | 35 houses have to have their own sort of
parking, if you will, on Zone 2, on Ward 2.

So it's -- again, it requires a
| ot of diplomacy and di pl omatic rel ati onshi ps
with everybody to be able to be in harnony,
because it's only one side of the street that
t hey have parKki ng.

VICE CHAIR MLLER It seens |ike
you two are the only ones that are here today
requesting party --

MR ALEXANDER: Requesting party
st at us.

VICE CHAIR M LLER Party status.

VR. ALEXANDER: But these other
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fol ks, our neighbors, are wishing to speak
about it in opposition.

VICE CHAIR M LLER Ckay. And
you're differently | ocated, but both close to
t he proposed establishnment. And ny question
Is -- and you both have an understandi ng of
the locality. Sonetines we have parties nerge
and becone one party for efficiency in
conducting as a party, you know, cross
exam nation and things |like that.

That is what party status gets
you. And |I'm wondering if that's a
possibility with the two of you or whether
your interests are so different that you woul d
be seeking to represent themi ndividually.

M5. HAGNER: | don't quite know.

MR ALEXANDER: No, we're not that

differing --

M5. HAGNER:  No.

VR. ALEXANDER: - - in our
position, yes, and | think it's a simlar
situation for both of us. [It's just the --
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M5. HAGNER: We're --

CHAI RPERSON Rl FFI S: Are you
wanting just to present testinony today and
your participants and evi dence?

MR ALEXANDER:  Yes.

CHAI RPERSON  CGRI FFI S: And so
you're wanting just to present an entire case,
so you would maintain a request of party
status, or are you wanting just to present as
a person?

MR, ALEXANDER: No, | would Iike
to remain as a party status and then have our
nei ghbors cone up as our w tnesses.

CHAl RPERSON GRI FFI'S:  Ckay.

MR, ALEXANDER: To speak about the
si tuation.

CHAI RPERSON GRI FFI'S:  But you have
no objectioninjoining inyour party request.

MR, ALEXANDER: Unl ess --

CHAI RPERSON  CGRI FFI S: Under a
single party.

MR ALEXANDER: Do you have an
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objection to that?

MS. HAGNER:  No.

MR. ALEXANDER:  No.

CHAI RPERSON @RI FFI S: Does the
appl i cant have any opi ni ons on t he request for
party status at this tinme?

MR, JOHNSON: No, | do not. No,
we do not.

CHAI RPERSON GRI FFI S: Ckay. It
seens to make a little bit nore strength to
the el enent of distinctly or uniquely inpacted
If there is one request that |ooked to this
| Ssue or these issues, rather than several or
even, as Ms. Hagner has stated in addressing
her application, that there are 30 or 35 ot her
househol ds that share the sane view

It seens to dimnish the unique
stature of your request for party status, but
| woul dn't have any difficulty in establishing
a single party in opposition to the
application or to represent those of the

surrounding area in this potential for
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comrerci al use and the inpacts of that, both
In the adjacent properties in terns of the
I ngress/ egress of vehicular traffic, but also
the pedestrians and then the -- any sort of
I npact that mght conme up in the evidence in
terns of the noise or detrinental inpacts.
Q hers?

VICE CHAIR MLLER I woul d
support party status for the two in that |
think that they are certainly very close to
t he establ i shnent and woul d be i npacted by it.
And, al so, they have denonstrated a specific
understanding of the area and the possible
I npacts. So | woul d support party status for
the two of them as one party.

CHAI RPERSON CGRI FFI'S: Ot hers? Any
obj ections? Very well. Let's establish a
single party. W'Ill look toor we'll call you
up at the appropriate tines. W'Il|l ask that
there be sone coordination, if there is going
to be cross that one person  Cross.

Presentation, of course, we'll get sone
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efficiency as we weed t hrough this know ng t he
fact that we have just done conbi ned you bot h.

Wth that then, let's turn it over
to the applicant. Pardon nme? Onh, is the ANC
present, 2E? Any ANC nenbers?

PARTI Cl PANT: Don Hal ey.

CHAI RPERSON GRI FFI'S:  COkay. That
being said -- oh, yes, |I'"msorry, absolutely.
Comments on the others. For gi ve ne. | am
nmovi ng very qui ckly through.

Noting that we had joi ned the 1423
27'" Street and noting the other two were not
present, | wll take comments on that, noting
| feel fairly strongly that in order to be
granted party status, one of the first
criterions, of course, is to establish the
threshold of unique and significant and
di stinct inpact, but the second is presence
because it is a participation level, really
what we're granting, and those not being here
for whatever reason, timng or not, | had

noved quickly beyond those, | would not
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support for any of the party status of those
t wo.

| also would take note, however,
that they are identical inissue to those that
have been presented, so | do not believe that
their issues would not be addressed and |
woul d take their applications in as witten
testinony to the record unless there's other
that have comment on that or differing
opi ni ons.

Very well. W take it as the
consensus then not to grant party status, but
allowfor themto participate if thereis tine
wth that party that has been established.
Ckay. Very well. Let's turn it over then to
t he applicant.

MR JOHNSON: Thank you, M.
Chairman, and thank you to the rest of the
Board for giving ny wife and | the opportunity
to speak before you today. Il would like to
just quickly give you a little background, a

littl e background on the situation, and then
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try to address sone of the elenents in the
D.C. Zoning Requirenents establishing burden
of proof.

CHAl RPERSON GRI FFI'S:  Ckay.

MR JOHNSON. Just to give you a
little context, my wwfe and | noved into the
current dwelling at 1425 27'" Street, NW, in
Decenber of 1994. At the tine it was a -- as
mentioned earlier in the neeting, it was a
commercial property. It was a Pat D xon Real
Estate office.

W had an attorney at our
settlenment and through a snafu, while we
converted to a residential and began living
there as residents, we accidentally and
unfortunately paid commercial real estate tax
for several years. So that was -- it sort of
got off to a rough start living in this "dual
zoning area."

At the corner of 27'" and P Street
up until Septenber of |ast year, there was a

busi ness establishnment called Havelin Dry
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Cl eaners. At the end of, | believe, August
2005, their lease for their property was not
renewed by the |l andl ord and, at that tine, the
property becane Washington Fine Properties

whi ch was referenced earlier. They took over

that site.

The owners of the business, who
were under a goodw Il arrangenent at that
time, were out of -- they no longer had a

place to operate their business and | think
t hey began talking to a variety of people in
t he nei ghborhood, and they were aware of the
dual zone and they nmade a request to us to see
If we would consider using our property to
convert into a dry cleaner.

My wife and | had a | ot of thought
about it. W got back with them saying
basically we would consider doing it, but
first we would need to nmake sone inquiries
wth the appropriate District of Colunbia
agencies to see if, in fact, we had the

ability to nmake this conversion.
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Once that was done, we found out
t hrough consulting with the staff in D.C that
there existed in the D.C. Zoning Code under
701-1(c) a matter-of-right, so we knew
basically under D.C. zoning |law we had the
ability.

Where we ran into troubl es and why
we appear before you today is | becane
enl i ghtened about the concept of floor area
ratioin a C 1l Zone, learning nore than | ever
wanted to know maybe, but | discovered under
D.C. Zoning Code a floor area ratio in a C1
Zone can only go up to 1 FAR

And when | hired ny architect to
do the work, basically ny property is a 2. 1.
Therefore, in order to put in a dry cl eaner |
needed to get a variance for the waiver. But
| want to add a few things about what ['m
trying to do wth the property.

The property is currently three
fl oors, townhouses connected to the north to

the Washington Fine Properties and to the
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south to M. Al exander's property. W have a
basenent that is built on a slope, which has
a floor area perineter calculation. W have
a first floor which is currently used as our
living quarters and we have a second fl oor
t hat are bedroons.

What we want -- basically, what we
are trying to do for this property i s we woul d
like to have the first floor as a cl eaner and
really the basenent and the second floor we
really do not want to use.

W are al nost going for a
vari ance, because we are trying to prevent
putting in a residential apartnment. W just
really -- | nean, the people really only need
the first floor. W really have no interest
I n using the second floor or the basenent of
t he property.

A little bit about what the dry

cl eaner would entail. Basically, the dry
cl eaner drop-off, it would only be a dry
cl eaner drop-off/pick up store. The hours
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woul d be, approximately, 7:00 to 7:00 Monday
t hrough Saturday. No cl eaning woul d be done
on the property. The first floor woul d be the
cl eaner, as | said. The second fl oor woul d be
enpty and the basenent would be enpty.

Now, |I'm going to try to quickly
address sonme of the elenments of subsection
3103.2 of the D.C Code of  Mini ci pal
Regul ations with regard to burden of proof.

And the first elenent is wth
regard to exceptional or undue hardship on the
owner of the property, and |I' mbasi ng sone of
this analysis on sone of their architectural
drawi ngs presented by ny architect, Shawn
Lew s, and sone of the challenges that | would
have of converting this property on ny second
floor into a residence.

The first one concerns small
space. Each floor plate is 400 square feet
and only 16 feet w de. It's irregularly
shaped. In the back we don't have an all ey.

We just have a little cenent backyard with a
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fence. The egress, in case there was a fire
or anything, would be difficult out the back
of the property.

Anot her challenge that we would
have, in talking to people with regard to the
Permts Ofice, if we had a residence on the
second floor we wuld have to have two
separate entrances at the front wth a
separate staircase and entrance to the second
floor and a separate entrance on the first
floor to the dry cleaner. This would take up
val uabl e commerci al space on the first floor
to run the business proper.

The second elenent | would like to
tal k about would -- relief can be granted
W thout substantially inpairing the intent,
purpose and integrity of the Zone Plan, the
Zoni ng Regul ati ons and Map.

And | guess the first thing |
woul d just |ike to note here is | ooking at the
vari ous docunentation and draw ngs before |

submtted this application, and al so the nice
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drawing that was provided by the Ofice of
Planning in their letter to your agency, ny
first point to nmake is, basically, we are in
a C1 Zone.

The property directly to the north
of wus, Washington Fine Properties, is a
commercial property and several of the row
houses to the south are also zoned as C 1.
And al so sone of the properties, there is a
law firm to the east of us and at the
intersection of 27'" and P Street, just up
fromus, there are commercial properties on
three of the four corners.

And the last elenent | would I|ike
to address is in regard to the relief can be
granted w thout substantial detrinent to the
public good. And one of the things | would
like to say in the public good is | believe,
and | have submtted a petition for your
review, it's one of the itens in the package,
we believe for one thing, we had two dry

cl eaners at this intersection for over 9 to 10
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years.

The neighbors were happy wth
having two entities provide service. Wl |,
it's al ways good to have I ncreased
conpetition. I ncreased conpetition brings
| ower prices, better services to the peoplein
the community, there is a | ack of commerci al
dry <cleaners in the east village of
CGeor get own.

And so to address the second
element with regard to parking, the first
thing I have got to say with regard to parking
Is parking is bad in this area. | concur with
that. 27'" and P Street and going down the
street is bad. There are a |lot of commerci al
properties, but that is a reality of that
I nt ersection.

It's a very busy nei ghbor hood, but
intalking to the dry cl eaners, Havelin, when
they were in their current place and going
there nyself as a custoner and talking to the

owners, they explained to ne that a high
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per cent age of the people who would cone there
wer e nei ghbors. A high percentage of people
woul d wal k t here.

Wth regard to sone of the parking
probl ens, across the street from our house
there are two parking spaces, not right in
front of the property, but across the street.
And at the corner of 27'" and P Street there
are a nultitude of netered parking, which can
be used for a dry cl eaner, the 7-El even there,
t he Washi ngton Fine Properties and the |iquor
store across the street.

There never seens like there is
enough, but they are avail able for people to
use. And, also, they can drive into the
nei ghbor hood and park at any |egal space as
long as they don't exceed the two hour
requi renent.

And al so, we have also had sone
ot her challenges for parking, too, because
every week -- you know, we have Rose Park,

which is located in the vicinity about a bl ock
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south of our property. They have tennis
courts, basketball courts and every Wednesday
they have a farners' market there and that
brings in a lot of traffic. And | don't
remenber at the tinme when this farnmers' market
started hearing protests in the nei ghborhood
about how that would i npact the traffic or the
congestion in the nei ghborhood.

So while | totally understand ny
nei ghbors' concerns about the parking, you
know, with or wthout a dry cleaner it's
al ways going to be crowed in that area and
everybody just needs to work out collegially
tofind legitimte parking spaces. And | know
being aresident inthecity if youdon't find
a | egal parking space, usually you are payi ng
a financial penalty within a very short order.
We have very thorough parking neter people.

Wth regard to noise for the

busi ness establishnment, | woul d argue that the
noi se should be pretty |ow As | noted
earlier, dry cleaning wll not be done on
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site. People wll conme in with their dry
cl eani ng. They will open the door. There
wll be an entrance to the dry cleaner. There
will be a cash register and there will be a
rack that will nove the dry cl eaning up as the
custonmer cones to pick it up.

Wth regards to safety issues, |
will admit the corner of 27'" and P Street is
not the greatest. It is a narrow little
i ntersection coming off P Street and 27'", but
that entire area is very dangerous. |t can be
very danger ous. Wal ki ng across the street
from27'", wal king across P Street from27'" to
the north side of P Street is sonething you
need to do very carefully.

Basically, you know, we believe
that the dry cleaner wll not create safety
hazards. |f people followthe parking rules,
iIf they follow the driving rules and pay
attention and everybody <crosses at the
crosswal k, there should be no problem And

|"m sure the dry cl eaner woul d encourage any
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of the residents not to jaywal k and to fol | ow
the applicable requirenents.

And lastly, while we woul d hope if
we put in a dry cleaner to neet all the
H storical Society requirenents to tastefully
prepare signage that would be in accordance
wth the rules and regulations of the
H storical Society, we wll be happy to sit
down and work with themand nake sure it neets
the requirenents. W do not want to be an
undue burden on our nei ghbors or the community
and we just want to provide nore services for
the residents of Georgetown and for the
comunity at large. And that's all | have to
say. Thanks for your tine.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you very much and | think that was wel | -
articulated alongwth the witten subm ssi ons
that are here. Two questions. First, have
you started your process of historic review
with --

MR JOHNSON: No, we have not, at
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this tine.

CHAI RPERSON GRI FFI'S: Okay. Then
you have ended -- okay. I'Il let the next one
go. Questions?

VICE CHAIR M LLER: Coul d you j ust
articul ate once nor e your practi cal
difficulty?

MR, JOHNSON: Ckay. And this is
based on sone anal ysis done by ny architect.

VICE CHAIR M LLER And do we have
any of that in the record? The plans or
anyt hi ng?

MR, JOHNSON: That should be in
t he subm ssion that cane to your office under,
| believe it's, let's see, Form 120 in the
narrative and Form1 -- the narrative in Form
120 of the application we submt. My
architect provided drawings and also an
anal ysis of sone of the particul ar chall enges
for putting a residence on the second fl oor.

VICE CHAIR M LLER | s that what

the practical difficulty 1is, putting a
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resi dence on the second floor or putting a
residence in conjunction with a dry cl eani ng?
| just want to get exactly what you are
sayi ng.

MR, JOHNSON: It's a conbination
of two things. We have sone concerns. e

have very narrow roons on the second fl oor

property. | have lived in the second fl oor
for a long tine. It hasn't made the best
resi dence. It's very narrow and we're

concerned that the -- and the back side, there
Is not an alley way.

| nean, there are sone safety
concerns, too. You know, if sonebody woul d
have to get at -- well, you could go out on
t he back roof and then there down belowin the
back we have a back patio, cenent patio with
a fence, a wood fence.

VICE CHAIR MLLER You're not
asserting difficulty in using the building as
a residence just the second floor?

MR JOHNSON: The second fl oor,
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correct. We would have to -- one of the roons
would have to be converted to a mni
ki tchenette, which would be a bit of a
chal | enge, too.

VICE CHAIR M LLER  You al so said
the traffic was bad, so as | ong as just people
pay attention to traffic rules, it doesn't
matter if you add to the traffic?

MR, JOHNSON: |I'mjust -- | don't
believe we're going to add to the traffic that
much. 1've been living there for 11 years in
t hat nei ghborhood and the traffic has al ways
been bad. And since the dry cleaner left, |
have -- and the Washington Fine Properties
came in, which has |I don't know how many st af f
work there, but there is cars and there is a
|l ot of -- there seens to be a lot of activity
to and fro fromthere. It's still bad, but
haven't noticed it getting any worse.

VICE CHAIR M LLER: And the trucks
are intended to park anywhere, at the neters,

on P Street or is there no plan for a spot for
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themto park at?

MR, JOHNSON: Well, | believe in
the Historical Society you can get a waiver
for a parking space for the property. Wat
|'"m saying is right across the street there
are two parking spaces right across that can
be used by anybody, a resident, they are
t here.

And at the corner of 27'" and P, |
guess, on the east side of the intersection
there are and also on the north side of P
Street by the 7-El even, there are a variety of
nmet er ed par ki ng spaces that were placed there
several years ago. | can't renenber exactly
when. Those are spaces that they can use.

VICE CHAIR M LLER Vell, how
often would the trucks cone?

MR, JOHNSON: For the dry cl eaner?

VICE CHAIR M LLER  Yes.

MR JOHNSON: They would have a
step pick up truck, I believe, that woul d cone

once in the norning and once in the evening.
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VICE CHAIR M LLER And how | ong
woul d they need to park, do you know?

MR JOHNSON: Approxi mately, for
the step pick up trucks about 30 m nutes.

VICECHAIR MLLER And is it rush
hour or is it different hours? Do you know
when they cone?

MR, JOHNSON: No, | believe, it's
usual |y off hours that they cone.

VICE CHAIR M LLER Ckay. And
j ust because you brought this up, howoftenis
the farnmers' market at Rose Park?

MR JOHNSON: On Wednesday every
week.

VICE CHAIR M LLER: Once a day,
once a week?

MR. JOHNSON: Once a week.

VICE CHAIR MLLER  Once a week.
Ckay.

MR JOHNSON: That's a very --
it's a very busy park, too. Thereis alot of

people comng from out of boundary to play
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tenni s, play basketball, that al so contri butes
to the parking problemin the nei ghborhood.

VICE CHAIR M LLER  That's once a
week is the farnmers?

MR JOHNSON: For the farners’
mar ket .

VICE CHAIR M LLER Ckay. Thank
you.

MR, JOHANSON:  Um hum

CHAl RPERSON GRI FFI S: Anyt hi ng
el se fromthe Board, at this tinme?

BOARD MEMBER MANN:  Yes.

CHAI RPERSON @RI FFI S: Yes, M.
Mann?

BOARD MEMBER MANN: To follow up
on your coment regarding the Hstoric
Preservation, you nentioned the Hi storical
Society a couple of tines. By that, do you
mean HPRB or the Historic Preservation Ofice
or is there sone different entity that you're
t al ki ng about ?

MR, JOHNSON: |'mnot sure exactly
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about that. | knowthere is a H storic Board.
| haven't really had too nmuch communi cati ons
W th themyet.

BOARD MEMBER MANN: Ckay. So you
haven't initiated your comruni cati on wi t h HPRB
or HPO Do you know whether or not this
project is subject to review by the dd
Geor get own Boar d?

MR JOHNSON: No, | don't, at this

BOARD MEMBER NMANN: Ckay. So
subsequently, you don't know if it wll
requi re a subm ssion to the Comm ssi on of Fine
Arts?

MR JOHNSON: That's sonething |
would ook intoif | nade it to the next step.

BOARD NMEMBER MANN: Ckay. Thank

you.
COW SSI ONER TURNBULL: M.
Chai r man?
CHAl RPERSON CRI FFI S: Yes, M.
Tur nbul | ?
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COW SSI ONER TURNBULL: M.
Al exander, you had commented earlier that the
dry cleaning operation is only going to use
one floor?

VR, JOHNSON: Yes, that is
correct.

COW SSI ONER TURNBULL:  The ot her
two floors are going to renmain vacant?

MR, JOHNSON: Yes, that's correct.

COW SSI ONER  TURNBULL: And why
are you applying for a variance?

MR JOHNSON:  Well, that's one of
the questions when | cane in to talk to the
O fice of Planning and the Ofice of Zoning,
It was ny understandi ng that | needed to apply
for the variance, because even "if it was dead
space,” | couldn't -- you know, this is where

| --it'salittlegray for neif | don't need

to use it.

| know the first floor is under 1
FAR. Were | had a little bit of a
m sunderstanding and | didn't retain |egal
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counsel on this is if | did not use that
space, would it have to be counted for
sonmething? | mean, there is a possibility --
and that's the one question that | struggle to
get answered. And | talked to a variety of
District agencies on that issue.

And if that's certainly the case,
| certainly don't want to be wasting the
Board's tine.

CHAI RPERSON GRIFFI'S: It seens to
go to the heart of the matter, M. Turnbull.
Let ne ask before we answer that, what is the
I npetus to convert this as built residential
structure to a comrercial use?

MR JOHNSON: The inpetus is to
allow the previous dry cleaner at Havelin Dry
Cl eaners, which is located on the corner of
27'" and P, and is now Washington Fine
Properties, it's to allowthemthe ability to
reestablish their business. They had a very
strong business for over 9 years in the
communi ty.
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CHAI RPERSON GRI FFI'S:  Yes, | don't
guestion that. | nean, do you have connecti on
to them outside of just --

MR JOHNSON: Well, we knew them
as nei ghbors naturally.

CHAI RPERSON CRI FFI'S:  Sure.

MR JOHNSON:  Yes.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR JOHNSON:. Living next door to
them we knew t hem

CHAI RPERSON QR FFI S: I
understand. And | don't take issue wth the
fact that this would be of service.

MR, JOHNSON:  Sure.

CHAl RPERSON @RI FFI S To the
surroundi ng area.

MR, JOHNSON:  Sure.

CHAI RPERSON GRI FFI'S: Now, we need
to back into what we actually have
jurisdiction over.

MR, JOHNSON:  Sure.

CHAI RPERSON GRI FFI'S:  And | think
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this is a unique application. M. Turnbull
has kind of hit it in the sense that if we're
| ooking at a 1 FAR and you' re proposing not to
use anything nore than that, what relief are
we actually here to review? | think there
probably is sone realistic concerns of what
el se happens wthin this building, | f
anyt hi ng.

There it is. Let's proceed and
maybe we can get sone answers to this as we go
forward a little bit. But are there other
questions fromthe Board, at this tine? |Is
there anything else that you would like to
present to the Board in terns of your chief
case?

MR JOHNSON: No, not at this
time. Thank you.

CHAl RPERSON GRI FFI'S:  Okay. Well,
let's take alittle cross exam nation and t hen
we have a party in this case. D d you have
any qguestions, cross exam nation questions?

VR. ALEXANDER: | do have a brief
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openi ng st atenent.

CHAI RPERSON GRI FFI'S:  Ri ght.

MR, ALEXANDER: But | have a
coupl e of thoughts, too.

CHAI RPERSON GRI FFI S: No, let ne
be absol utely clear.

MR, ALEXANDER: Yes, sir.

CHAI RPERSON Rl FFI S: At this
tinme, you are able to cross exam ne. So
you' re going to ask direct questions. Most of
t hese questi ons shoul d be answered -- directed
in a franme in a way that the applicant can
answer yes or no to.

MR, ALEXANDER:  Sure.

CHAl RPERSON GRIFFI'S:  This is, of
course, to poke holes in any of their case --

MR, ALEXANDER: O course.

CHAI RPERSON CRI FFI S: - -
presentati on you have just heard.

MR. ALEXANDER: AlIl right.

CHAI RPERSON @RI FFI S: And then

you're going to have anple tine to tell ne
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what's on your mnd and actually present a
case.

MR. ALEXANDER: Ckay. M.
Johnson, tell us how adding nore commerci al
activity to the area will help alleviate the
problem that we are experiencing now wth
traffic, wth parking. You explained earlier
that you, with all due respect, sir, have this
Polly Anna viewthat people are going to start
following the rules now, when they haven't
bef or e.

CHAI RPERSON  CGRI FFI S: So the
guestion if | could rephrase it for you.

MR, ALEXANDER:  Sure.

CHAl RPERSON GRI FFI S: s it your
contention that adding comercial in this
building will, in fact, tend to alleviate the

parking or traffic condition in the area?

MR JOHNSON: No, | would not
state that. | don't believe it would
alleviate it. | do not believe and | don't

know how you quantify this that it would duly
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I ncrease the par ki ng burden for t he
nei ghbor hood.

Like | nmentioned earlier on the
record, amajority, according to the owners of
t he busi ness and going in there nyself, of the
peopl e walk to this establishnent.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, JOHNSON:  You can't -- | nean,
It's not an exact science.

CHAlI RPERSON QR FFI S: I
under st and.

MR, JOHNSON: Um hum

MR, ALEXANDER: Dd you have
sonet hi ng?

M5. HAGNER: | think, M. Johnson
| would like to add that we do have a dry
cl eaning --

CHAI RPERSON GRI FFI'S: A questi on.
No, a questi on.

M5. HAGNER: Onh, oh.

CHAI RPERSON GRI FFI'S: G ve us sone

questi ons.
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M5. HAGNER It is not known to ne
that there is a survey out there that says we
need anot her dry cl eaning. | think of whom
|'"ve talked to the consensus is that our dry
cl eaning is satisfying.

CHAI RPERSON GRI FFI S: Wi t . The
guestion is, if | understand where you're
goi ng.

M5. HAGNER: " m just wondering

why we need anot her one.

MR JOHNSON: Conpetition is
al ways good and | submtted to the -- as |
menti oned earlier, | submtted a petition to

t he group of other residents of Georget own who
are in favor of having two dry cleaners in the
ar ea.

CHAI RPERSON CRI FFI'S: Sure, sure.

MR. J OHNSON: To pronot e
conpetition and nore services to the
communi ty.

CHAI RPERSON GRI FFI'S:  Conpetition

and services. Ckay.
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VR ALEXANDER: I have one
addi ti onal comment.

CHAl RPERSON @RI FFI S: A question
you have?

MR ALEXANDER:  Sorry.

CHAI RPERSON CRI FFI S: An
addi ti onal question.

MR, ALEXANDER: The questionis --
It is aquestionand it goes to a conversation
that | had wth the owner of the property
where the dry cl eaner was | ocated previously.

CHAI RPERSON GRI FFI'S:  That is not
appropriate cross exam ne. You can ask hima
guestion of the testinony you've just heard.

MR, ALEXANDER: Ckay. |'mnot an
attorney so --

CHAI RPERSON GRI FFI'S:  That's fi ne.

MR, ALEXANDER  Excuse ne.

CHAI RPERSON GRI FFI S: "Il give
you a little latitude. Let ne tell you cross
exam nation is a great art and when done well

It's fascinating to watch.
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MR. ALEXANDER: On TV.

CHAI RPERSON GRIFFI'S:  Don't be so
corpulent at this point.

MR, ALEXANDER: Sure.

CHAI RPERSON GRI FFI'S:  You' re goi ng
to have anple tine --

MR, ALEXANDER: Ckay.

CHAI RPERSON GRI FFI S: - - to
present your case.

MR ALEXANDER: G eat.

CHAI RPERSON GRIFFI'S: If there is
-- this should be really off the cuff sinple
questi ons. You have heard the Board's
questi ons.

MR. ALEXANDER: Ckay.

CHAI RPERSON GRI FFI S: Those are
cross questions, essentially.

MR, ALEXANDER  Yes.

CHAl RPERSON Rl FFI S: Direct
question, direct answer, we nove on.

MR, ALEXANDER: And the Vice

Chai rworman brought up a great question in that
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and if you could just help ne restate which |
think is inmportant for the Board to
understand. When are the operating hours and
time franme for this farners' market that you
had nmentioned and whether there is nuch nore
parking available to that area where the
farmers' market is held?

MR JOHNSON: | can't speak for --
the one thing I know, | can't quantify that
exactly. Wien | do cone hone on Wdnesday,
there is a lot of activities at Rose Park.
The argunment |'mtrying to nake is thereis --
what |I'm trying -- the argunent that [|I'm
trying to make is there are a lot of factors
that contribute to the parking.

CHAI RPERSON GRI FFI'S:  That's true.
Rose Park is where this farnmers' market takes
pl ace?

MR. JOHNSON:  Yes. Rose Park is--

CHAI RPERSON  GRI FFI S: That's
somewhat adjacent to this subject property?

MR JOHNSON: It's one block away
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south of our property.

CHAl RPERSON GRI FFI S: Ckay. And
t he question he was asking is is there other
avail able parking close to that area or is
there a different parking scenario close to
t hat area?

MR, JOHNSON: Well, there is non-
met er ed par ki ng.

CHAl RPERSON @RI FFI S: That we
don't know anyt hi ng about that.

MR, JOHNSON: There is non-netered
residential parking around that area.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR JOHNSON: Were if you live

there, you can park as long as you like. If
you don't live there, you have a two hour
restriction under t he D. C par ki ng

requirenents.
CHAI RPERSON CGRI FFI'S:  Under st ood.
MR, JOHANSON:  Um hum
CHAl RPERSON R FFI S: Excel | ent .
Anyt hi ng el se?
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MR ALEXANDER: No, | don't think
So.

CHAI RPERSON GRI FFI'S:  Okay. Very
wel | . If there's nothing else, no other
guestions, at this point, let's nove quickly
ahead to the Ofice of Planning. A very good
tragically afternoon to you.

MR MORDFI N: Good afternoon,
Chair, Menbers of the Board. "' m Stephen
Mordfin with the Ofice of Planning. The
property is unique in that it is devel oped
wth an FARof 2.1 inthe CG1 Zone. It cannot
be reduced by the applicant because of the
| ocation of the property wthin Hi storic
District.

However, this uniqueness does not
result in the need to use the entire FAR
comrercially. As the building contains three
| evel s, one | evel could be used residentially.
The uni queness in conbination with the Zoni ng
Regul ati ons does not result in an exceptional

or undue hardship to the owner and use of the
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entire building for comrercial purposes woul d
substantially inpair theintegrity of the Zone
Pl an.

Therefore, the Ofice of Planning
recommends denial of the application as
subm tted. However, use of only two floors
for comerci al use would result in a
commerci al FAR of, approximately, 1.4 coul d be
supported by the O fice of Planning, because
the existing FARof the entire buildingis 2.1
and it would result in a hardship to divide
these of any one floor of the building for
both commerci al and residential use.

Therefore, the Ofice of Planning
could support a variance to increase the
maxi num FAR to 1.4 and 2.1 for the entire
bui |l di ng. Thank you.

CHAl RPERSON GRI FFI S: Excel | ent .
Very concise and direct to the point. How
practically woul d you see this structure bei ng
divided in the levels, when you're talking

about two | evels use and one level, are we
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tal ki ng about basenent and first floor as
comrercial or did you actually | ook at that in
terns of your anal ysis?

VR, MORDFI N: | think that could
be up to the applicant. The basenent does
have an entrance fromthe si dewal k as does the
first floor of the house.

CHAI RPERSON GRI FFI S: | see. So
could you -- oh, | see. So conceivably, that
coul d be the residence in the basenent.

MR MORDFI N: Concei vably, the
basenment coul d be the residence.

CHAl RPERSON (RI FFI'S: | see.

VR. MORDFI N: Ilt's a small
footprint for the --

CHAI RPERSON CGRI FFI'S:  Very snal | .

MR MORDFI N: - - bui | di ng
t oget her.

CHAI RPERSON GRI FFI'S:  Ww.  Ckay.
O her questions fromthe Board? M. Mller?

VICECHAIR MLLER: D dthe Ofice

of Planning | ook at adverse inpacts on the
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nei ghborhood as a result of this kind of

comrerci al establishnment? And | say that
knowing, | know this is not a special
exception. It's a variance. But variance

tal ks about inpact on the public good. D d
the Ofice of Planning | ook at that issue?

MR, MORDFIN:  Well, what we | ooked
at, because the applicant as a matter-of-ri ght
gets an FAR of 1.0 they could use
commercially, we did not |ook at whether or
not the establishnent of any comrercial use in
this building would adversely affect the
nei ghbor hood, because that's a matter-of-
right.

What we | ooked at is whether or
not use -- increasing the FARfrom1.0 to 2.1
woul d adversely inpact the nei ghborhood. And
we concl uded that that would, because that's
nore than a doubling of what you get as a
matter-of-right. Because of the small
footprint of the house and the difficulty in

di vi di ng any one fl oor for both comrercial and
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residential use, we concluded that if only two
floors were used comercially, which would
result in FAR of, approximately, 1.4, that we
coul d support that, which would be closer to
the maximum1.0 that is permtted as a matter-
of -right.

VICE CHAIR MLLER  So you didn't
| ook at that issue though?

MR, MORDFIN. O whether or not a
commer ci al use, no.

VICE CHAIR MLLER Not a
commerci al use. Not a commercial use. This
particul ar conmercial use.

MR, MORDFI N: No, because this
particular commercial use is permtted as a
matter-of-right at the property, so,
therefore --

VICE CHAIR MLLER It is, but it
depends how we resolve the other question
about the FAR But if it's only permtted by
variance, then | would think that you woul d

then have to | ook at public good.
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MR, MORDFIN.  Well, | don't think
it's only permtted by variance. I[t's only
permtted by --

VICE CHAIR M LLER: No, it is.

MR MORDFIN: -- variance if they
use -- gouptol1l -- if they go above one. |If
they imt it to 1.0, then it's not -- then
It's permtted as a matter-of-right. And

because the uses are included in the C1, then
we concur that --

VICE CHAIR M LLER:  Ckay.

MR MORDFI N: -- the dry cleaner
woul d not be adversely -- would not adversely
| npact the nei ghbor hood.

CHAl RPERSON GRI FFI S: Anyt hi ng
el se? Let ne ask you a quick question, a few
t hi ngs about that.

VICE CHAIR MLLER. Al right.

CHAl RPERSON Rl FFI S: In your
calculation of 2.1, did that 1include the
| owest level? |Is that a three level that is

calculated in the 2.1, do you recall?
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MR, MORDFI N: It's a three |eve
house and the 2.1 was provided by the
applicant.

CHAl RPERSON GRI FFI S: Ckay. Al
right. We'll get clarity on that. Do you
have an opinion, | don't know if you did a
full analysis, but maybe you have an opi ni on
t oday, about what we have heard from the
applicant that they wouldn't use, basically,
woul d board off and not use for any reason the
top floor?

MR, MORDFI N: | wasn't aware of
t hat .

CHAl RPERSON GRI FFI'S: Yes.

MR MORDFI N: | knew that they
didn't want to divide up the structure and I
did let themknowwhen | wote the report that
we coul d support two | evels, but not three.

CHAl RPERSON GRI FFI S: Ckay. Two
| evel s. Your calculation of 2.1 FAR what
does that entail, the first and second | evel

or the basenent cellar, first and second?
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MR, JOHNSON:. That was done by ny
architect through the --

CHAI RPERSON CGRI FFI'S:  So you don't
know?

MR JOHNSON: -- draw ngs. I
don't have the specifics. | knowit was based
on square footage cal cul ati ons.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR JOHNSON:  And t he basenent was
done on a wall perineter cal cul ati on, because
of a slope, but | don't have the specifics.
| asked himin an email to provide that for ne
and | don't have the specifics for each fl oor,
just the aggregate total.

CHAl RPERSON @RI FFI S On the
| onest level that is -- can you wal k out the
back onto grade on the | owest |evel?

MR, JOHNSON:  You can.

CHAI RPERSON CGRIFFI'S: Al right.

MR JOHNSON: You go down a
staircase in the front.

CHAI RPERSON GRI FFI S: Excel | ent .
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MR, JOHNSON: And there is an iron
door that you can walk in, but then the back
opens out .

CHAI RPERSON GRI FFI'S:  Under st ood.
Good.

MR, JOHNSON: Um hum

CHAI RPERSON GRI FFI'S: Thanks.

MR, JOHNSON: Um hum

CHAI RPERSON CGRI FFI S: O her
questi ons?

VICE CHAIR M LLER | just want to
clarify this. The unused levels you are
saying you would totally board up and not use
at all. |Is that correct?

MR. JOHNSON: That is correct. W
just woul d have no use for those.

VICE CHAIR M LLER. Now, the fl oor

MR, JOHNSON: The dry cl eaner only
needs the first floor. W really don't want
to put in a residential property if we can

avoid it.
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VICE CHAIR M LLER And access
fromthe front and/or the back is just to the
first level that you would be using?

MR. JOHNSON: Yes. The access on
the first floor would be in the front door,
because of the slope in the basenent. The
only access in the back is through the
basenent of the property.

VICE CHAIR M LLER  And that would
be boarded up?

MR, JOHNSON:  Yes.

VICE CHAIR M LLER That woul d
never be --

MR, JOHNSON: Yes, it would be
unused.

CHAl RPERSON R FFI S: Any ot her
guestions of the Ofice of Planning fromthe
Boar d? Does the applicant have any cross
exam nation of the Ofice of Planning?

MR JOHNSON: No, | don't.

CHAl RPERSON CRI FFI S: Does the
parties?
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MR ALEXANDER: W do.

CHAI RPERSON (Rl FFI S: Let nme just
clarify.

MR, ALEXANDER:  Yes.

CHAI RPERSON GRIFFI'S:  There is no
reason to rai se your hand in the hearing room
As a person, you're going to have your tine.
l"mgoing to call you up. Don't think I'mnot
aware that vyou are, but there is now
appropriate tine for ne to address you or for
rather you to address the Board. Cross, no?
Yes?

MR,  ALEXANDER: Sonething that's
been di scussed here.

CHAI RPERSON CGRI FFI'S:  Ckay. Sure.

MR ALEXANDER: But not directly
to him

CHAI RPERSON GRI FFI'S:  That's fi ne.
Throw it out there. [|'Il help you.

MR, ALEXANDER: Ckay. My question
IS whether there are plans to rent the other

floors to the operators of the dry cleaner?
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CHAl RPERSON @RI FFI S: Excel | ent
point. And that's essentially where we were
going with this calculation of FAR Let ne
pose it, too, because Ofice of Planning
wasn't clear on that analysis, is what they
have said. But as to the applicant, what is
to happen if you are to utilize just two
| evel s? Which two levels would it be? And
t hen what woul d happen with the other Ievel
that wasn't utilized by the | aundromat or the
dry cl eaner?

MR JOHNSON: They would just

basically be enpty roons. There would be no

use.

CHAI RPERSON GRI FFI'S:  And have you
t hought -- had conversations in terns of your
| ease negotiations or pot enti al | ease

negoti ations of what was to be utilized?

MR, JOHNSON: Wth the dry cl eaner
owner ?

CHAl RPERSON GRI FFI'S: Yes.

MR JOHNSON: Yes, we have. They
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just -- they arereally only interested in the
first fl oor and we woul d wor k out an agreeabl e
| ease arrangenent with them And at this
time, we do -- we are not interested in
pursuing a residential. W just don't want
to, at this point.

CHAI RPERSON GRI FFI S: | see. So
they just need the 480 square feet footprint
of the first level?

MR, JOHNSON: That is correct.

CHAI RPERSON GRI FFI'S:  And what is
the actual footprint? | had it here in front
of me two seconds ago and now | have lost it.
Well, | guess it is 480. Ckay. Al right.
| don't have any ot her questions of the Ofice
of Pl anning, unless anyone else has any, we
can nove forward then.

MR.  ALEXANDER: | have one nore
addi ti onal question.

CHAI RPERSON CGRI FFI'S:  Excel | ent.

MR, ALEXANDER: | apol ogi ze, for

the Ofice of Planning. s it your
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understanding that there aren't any clear

divisions in the house, because this is a

house. You can't clearly nmake it divide
bet ween upstairs and the downstairs. |s that
correct in boarding it off or it's -- there

are no cl ear divisions between the two fl oors,
right?

MR MORDFI N: Well, currently ny
understanding is that it operates as a
resi dence where you can go between the three
different floors. How they would divide it
off, I don't know. That's not been subm tted.

MR. ALEXANDER: | guess that would
just be a concern of ours.

CHAl RPERSON CGRI FFI'S:  Sure, sure.
You can bring it up in your case presentation.

MR. ALEXANDER: All right.

CHAI RPERSON  (RI FFI S: | think
we're pretty nuch aware of where you' re going
with that good question. ANC-2E, is ANC
present? ANC-2? No representation fromthe

ANC in this application. |[|s there any other
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guestions fromthe Board, applicant, parties
I n opposition for the Ofice of Planning?

MR. ALEXANDER: M. Chairman? |'m
sorry.

CHAl RPERSON GRI FFI'S:  Yes?

MR. ALEXANDER: ANC, |'msure that
they provided you this letter from --

CHAl RPERSON CRI FFI S: " m just
asking if they are here for cross exam nati on.

MR, ALEXANDER: Ckay. Al right.

CHAI RPERSON CRI FFI'S: O O fice of
Planning. M. MIller?

VICE CHAIR M LLER | have one
gquestion for Ofice of Planning and it m ght
be a | egal question and then you don't have to
answer if that's a problem " m just
wondering in your experience in Chapter 771,
which is floor area ratio, when the chart
tal ks about other permtted uses, what uses
you t hi nk that neans?

MR MORDFI N: That's anything

other than residential, because the way it's
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divided up has the total, which would be
everything, it has residential and then it has
other, which would be any other use that's
permtted wwthin that zone district.

VICE CHAIR M LLER. Thank you.

CHAI RPERSON GRI FFI S: Excel | ent.
Ckay. If there's nothing further then, thank
you very nmuch. It's an excellent report.
Let's nove ahead then. | don't have any
at t endi ng Gover nnment reports to this
application. W have asked if the ANC is
present. | can't imagine they have cone inin
the | ast 30 seconds, so we wll| take note of
Exhibit No. 26, the ANC-2E is opposed of the
application and we have that. It was tinely
filed and can be afforded the great weight,
which it deserves.

That being said, |let's nove ahead.
At this point, | think it would be appropriate
to turn it over to the party in opposition,
unl ess there are persons present here that

would like to testify in support of this
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application. Persons present in support? Not
noting any persons present to provide
testinony, let's nove it to the party in

opposition to present their case.

Let me just say we'll give you a
little bit of tine. |'"m going to nove you
along as we wll stay directed on the

subst ance of the issue. And you are going to
allow everyone, you're going to call
W t nesses?

MR, ALEXANDER: "1l let them
come, if | could, here and state their nanes
and then give their thoughts.

CHAI RPERSON CRI FFI S: Ckay.
That's not a problem |f there are particular
people that fit directly into your case
presentation, call them up as wtnesses.
O herwse, I'll call them and we'll just do
persons and they are allotted three m nutes
and we'll get through this.

MR. ALEXANDER: Ckay.

CHAI RPERSON  RI FFI S: Just for
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efficiency. So let nme turn it to you and we
can proceed.
MR, ALEXANDER: Sure. | just have

one thought and then | can share with you ny

brief opening statenent. It's that a dry
cl eaner, however, large or small it is, it's
a dry cleaner and it still cones with those

unique factors that the neighborhood is
strongly opposi ng.

CHAl RPERSON GRI FFI'S:  Ckay.

MR, ALEXANDER: So good afternoon,
M. Chairman, Ms. Vice Chai rwonman, Menbers of
the Board. |'mTom Al exander. M partner and
| have lived at 1423 27'" Street for nearly
seven years. As a proud honmeowner, we have
I nvested a great anount of tine, energy and
noney i nto renovating our hone, even spendi ng
a year working wwth the A d CGeorgetown Board
ensuring that our neww ndows are historically
accur at e.

W have made an investnent not

only in our home, but in our nei ghborhood and
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that is why it was so disappointing to | earn
t hr ough nei ghbor hood gossip of the Johnsons'
plans to drastically alter their hone directly
to the right of ours.

Two weeks ago was the first tine
that we heard directly from M. Johnson, at
the ANC public neeting, and the full details
of his plan. |'"'m here this norning
representing, this afternoon, the 58 nei ghbors
who have signed this petition strongly
opposing this variance and | would like to
share w th your our concerns that the factors
unique to this business wll significantly
alter the character and dynamc of our
nei ghbor hood.

The primary factors of nost
concern to us are increased traffic, as we
have di scussed, and t he danger that brings, as
wel | as signage and general environnent that
will certainly change the character of our
street. The encroachnment of a commerci al

business into our historically residential
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nei ghbor hood brings wth it safety concerns to
an al ready busy and dangerous narrow bend of
the road at 27'" and P, sonething we
experi ence every day.

W are all strong supporters of
smal | busi nesses along the P Street Commerci al
Zone, but not of this business, not at this
| ocation, as it threatens to alter our
nei ghborhood in a very negative way.

As you all know, GCeorgetown is a
very uni que nei ghborhood to the nation and as
you know that's why there are such stringent
zoni ng process and approval structure. W,
the  neighbors, of 1425 27"  Street
respectfully submt that approval of this
variance wll lead to a slippery slope of
comrer ci al encroachnment quickly changi ng the
dynam c and character into one resenbling nore
of a hodgepodge of New York's East Village
I nst ead of Georgetown's.

| am pleased to say the Advisory

Nei ghbor hood Conm ssi on unani nously opposes
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this plan, as does the Ctizens Associ ati on of
Georgetown. W respectfully ask the Board to
deny this variance and stop the commerci al
encroachnment that threatens our nei ghborhood.
Thank you.

CHAI RPERSON CGRI FFI'S:  Good.

MR ALEXANDER:  Sorry.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR. ALEXANDER: | would also like
to, as | did earlier, recognize Daisy Sewel |,
who is ny direct neighbor. She has submtted
a letter opposing this. And, Daisy, if you
want to cone up and say a few words? Daisy

was born in her house and has |lived there all

her life.

M5. SEWELL: Let ne tell it.

MR. ALEXANDER: Ckay.

MS. SEWVELL: As you see, |'m of
age. Children, | have been there. It's all

new to ne, but as | have been there all of ny
life, 1'"'m86 years-old. I'mliving in a one-

famly owned house since 1911. |'mthe | ast
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survivor. | amagai nst havi ng a nei ghbor hood.
M. and Ms. Johnson, they have |ived there,
but have never nade thenselves famliar with
nme. They have passed by here and there al
the time and never been nei ghborly.

As | say, parking there is
ferocious. It's a narrowstreet. As has been

said, thereis only two spaces across fromthe

homes. | don't know what nore | can say.
It's that I'm just against it. | have been
there all ny life. | have tried to keep up ny

property and | think this is letting the
nei ghbor hood down.

CHAl RPERSON GRI FFI S: Very well.
Thank you very nuch. W do appreciate that
and | note that you have submtted aletter in
witing also for the record. Is that correct?

MS. SEWELL: | will.

MR. ALEXANDER: Yes, she has.

CHAI RPERSON CRI FFI S: Good.
Exhibit No. 23. Anything el se then?

MR, ALEXANDER: Courtney, did you
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want to add to that?

CHAl RPERSON GRI FFI'S:  Sure.

M5. DAVIS: M nane is Anne Davis
and | live on 26'" Street, which is the next
street over in an adjacent block. [|'ve |lived

in the neighborhood for seven and a half

years. I'"'m very famliar wth the
nei ghbor hood, t he busi nesses In t he
nei ghbor hood. The situation is -- and | was

I n the nei ghbor hood when the Havelin C eaners
was on P Street.

CHAl RPERSON GRI FFI'S:  Sure.

M5. DAVIS: W, at that tinme, had
two cl eaners right across the street fromeach
ot her. There are only seven or eight
busi nesses in total in our village, in the
East Village of Georgetown, in that portion of
the East Village. They are all on P Street.
The proposed dry cleaner is off of P Street.
It would be the only one that is not in the
| ine of commercial properties.

CHAI RPERSON CGRI FFI'S:  Sure.
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MS.  DAVI S So, you know, even
understanding that the property is zoned
comrerci al /resi denti al, the -- as M.
Al exander pointed out, the nature of the
business is very different fromthe types of
commer ci al properties that have occupi ed t hose
buildings inthe past. It's not areal estate
office. It's not, for instance, sonebody who
I s doing personal training in their basenent
or a psychiatrist who is taking patients in
the living room

This is a dry cleaner. It's a
very, very commercial business. So it will
change the face of the nei ghborhood. It wll
change the face of a street and it's
unfortunate that we don't have phot ographs or
any way to convey to the Board what this
street is |like, Dbecause it's beautifully
mai ntai ned by all of the neighbors.

The houses have been very
beautifully renovated and in keeping wth

hi storical traditions of the nei ghborhood. So
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this 1is really going to change very
significantly that portion of the street.

The other issue that | wanted to
very briefly address, two nore i ssues | want ed
to very briefly address. One is the parking
situation. | think M., and |'ve forgotten
his nanme, Turnbull, is that right?

MR. ALEXANDER: Johnson.

M5. DAVIS: Johnson, sorry.

MR, ALEXANDER: Um hum

M5. DAVIS: Onh, there you are, M.
Johnson. My apol ogi es. M. Johnson's
comments really just underscored, in ny view,
t he parking problens. | nean he sai d nothing
to sort of alleviate the concerns and, in
fact, just provided nore evidence that the
par ki ng probl ens are severe. They are getting
WOr se.

CHAl RPERSON GRI FFI'S:  Sure.

M5. DAVIS: Sonet hing that has not
been mentioned is that on East Place on 26'

Street, whichis |less than two bl ocks fromthe
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proposed site, there is sort of fairly
unpr ecedent ed new construction going on with
t ownhonmes and condos. It doesn't bring that
many nore people to the nei ghborhood, but it
brings a significant nunber of cars into the
nei ghbor hood.

That hasn't even been conpl et ed.
We haven't even faced the problens that we are
going to have wth those additional cars in
t he nei ghborhood. The netered parking that is
on one block and one block only of P Street
I's, in ny experience in the seven and a hal f
years that | have lived in the nei ghborhood,
| ess avail abl e every day. And that's even
given that it's a two hour netered parking
si tuati on.

| have no confidence at all that
addi ng anot her dry cl eaner to t he nei ghbor hood

Is going to have no inpact on that parking

situation. It's going to be bad. The
farmers' market is a non-issue. It's for
three nonths of the year. It's for three
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hours once a week. You know, | don't think
that can be the conparison, but there are
significant other constructions going on in
the area that do affect the parking and the
Washi ngton Fine Properties replacenent of the
Havel in, the old Havelin C eaners, certainly
brought a ot nore traffic to the area.

CHAl RPERSON GRI FFI'S:  Ckay.

M5, DAVI S: The last issue is
really not one that is sort of in ny arena,
but it's one that peaked ny interest as it was
bei ng discussed and that is the division of
the property into, you know, one level that is
going to be used for a dry cleaner, two that
are not or even taking the Ofice of
Pl anning's recomendation that two levels
m ght be used for the dry cleaner and the
ot her not.

| don't know. You know, we were
all famliar with the Havelin C eaner on the
cor ner. It was not a particularly well-

mai nt ai ned busi ness. It was a bit of an
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eyesore to be honest. | don't think many
people were sorry when it left. And that's,
you know, not an attenpt to di sparage anybody,
but sinply just to point out from a
nei ghbor hood perspective what the inpact of
the change to the Washi ngton Fine Properties
was, which is a beautiful building and very
ni cel y mai ntai ned.

| don't understand how there would
be any guarantee that the tenants of the
property in question would Ilimt their
business just to one level and | would be
curious as to how that would be in practice.
You know, Ms. MIller nentioned many tines
whet her the property would be boarded up,
whet her the other |evels would be boarded up.
| didn't hear any guarantee from M. Johnson
that that would happen. | sinply heard they
woul dn't be used.

CHAI RPERSON GRI FFI'S:  Under st ood.
Good. Thank you very nmuch. Anything else in

your case presentation?
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MR. ALEXANDER: | think the others
will come up as individuals after we -- oh,
sorry.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, ALEXANDER: M/ next wi tness.

CHAI RPERSON CGRI FFI'S:  Good.

MR. HETEM MW nane is Rob Hetem
M/ wife and | live around the corner fromthe
property at 2611 O Street. Il won't repeat
what has been said. Parking is trenmendous.
It's getting worse and worse. The one thing
that | wll make nention of during the
presentation to the ANC, we were told that the
dry cleaner would goin on the first floor and
they would Iive on the second floor. Andit's
unusual and ki nd of shocking to hear that the
scope of work and the plans have changed
wthin a fewdays. And | don't know why t hat
has happened, but apparently it has.

The other thing that I would |ike
to focus on is the issue of the project nost

likely, from ny understanding, if there are
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two doors, maybe one new door to |ead
upstairs, it would need to be presented to the
Fine Arts. And that's one other hurdle that
| think would need to take pl ace.

CHAl RPERSON GRI FFI'S:  Sure.

MR HETEM And with that, | thank
you.

CHAI RPERSON GRI FFI'S:  Under st ood.
Thank you very nmuch. Hello.

M5. TOANSEND: |"'m Elizabeth
Townsend and | |ive at 2714 Poplar Street,
which is halfway up the street, and | really
can't add anything nore to this. | think
everyone has nmde their points. I woul d
reiterate again and again and again that it is
traffic congestion and Popl ar Street i s having
It very bad. It's extrenely hard to get in
and out and very often you have to back out,
because you don't have space to turn around
and it's a one-way street.

I, nyself, have a VW | bought ny

VWparticularly to fit on Poplar Street and it
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does not. However, |'mjust nmaking the point
that it's traffic congestion and, frankly,
It's dangerous.

CHAl RPERSON GRI FFI'S:  Sure.

M5. TOANSEND: We're going to have
| ots of fender benders and nore. W have
al ready had. But it's hard to see. That's
it.

CHAI RPERSON CGRI FFI'S:  Excel |l ent.

M5. TOANSEND: Thank you.

CHAl RPERSON GRI FFI S: Thank you
very nmuch.

MR ALEXANDER: And just to add to
the fender bender point, the two parking
spaces that M. Johnson referenced earlier are
directly outside of our homes and there have
been nore t han two occasi ons where peopl e cone
around P Street turning on -- left going south
on 27'" Street that have run into and crashed
into these two parking spaces.

So that's -- | don't park there

any nore, because |I'm -- you know, it's --
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unless it's a dire need, | can't find any
place within, you know, two or three bl ocks,
then I'I1 park there.

CHAI RPERSON GRI FFI'S:  There's sone
bad drivers.

MR, ALEXANDER: But that -- to say
that those are options isn't being conpletely
up front about it.

CHAI RPERSON GRI FFI'S: Under st ood.
Anyt hi ng el se then?

MR, ALEXANDER: That's it.

CHAI RPERSON RI FFI S: Have we
reached everyone that --

VICE CHAIR M LLER. Questions?

CHAI RPERSON GRI FFI'S:  -- wanted to
conment on this application then I n
opposition? Excellent. W're going to take
cross examnation and questions from the
Boar d. And let nme just first state that |
have fully taken notes and appreciate all the
positions that people have cone up and

obviously the el enments of parking and traffic
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are critical.

It seens to ne we're at a couple
of junctures in ternms of l|ooking at this
application, which we won't deci de necessarily
now, but it seens it nay even be a case of --
well, | don't think you support the =zoning
that this is currently in.

MR, ALEXANDER: No, we don't.

CHAI RPERSON @RI FFI S: Wiich is
not, obviously, sonmething that we can do
anyt hing about. There is no parking
requi renent here for a CG1 Zone, but we'll
take it under advi senent that testinony that's
been provided in opposition. Ms. Mller,
questi ons?

VICE CHAIR M LLER | just wanted
to foll ow up on sonet hing Ms. Davi s sai d about
how all the commercial establishnments inthis
area are on P Street.

MR, ALEXANDER: Ri ght.

VICE CHAIR MLLER So this is an

anomal y.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

247

MR ALEXANDER: It is.

VICE CHAIR M LLER And | was
wondering though how far down 27'" Street or
into the residential areas does this zone go?
Do you know, | nean?

MR, ALEXANDER: | don't personally
know. | know that our house is also dual
zoned as wel | .

CHAI RPERSON @RI FFI S: It does
hal f way down the bl ock.

MR ALEXANDER: Yes.

CHAI RPERSON CGRI FFI'S:  Roughl y.

VICE CHAIR M LLER.  Ckay.

MR, ALEXANDER: But again, | think
the point is that through the years it has
becone very nuch a residential street and not
a comercial line of properties, |ike you see
on P Street. It's very clear the demarkation
| i ne when you turn onto 27'" Street. You have
the Washington Fine Park Properties on the
cor ner.

CHAI RPERSON GRI FFI'S:  Ri ght.
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MR, ALEXANDER: And that's it.

CHAl RPERSON GRI FFI'S:  Actual ly, |
mean, the O fice of Planning has an excell ent
diagramin terns of the zoning juxtaposed to
the actual use. It's a limted diagram in
terns of the great specificity, but | think
It's very appropriate in answering your
question if you take a | ook at it.

What you are saying is that there
IS a residential street, because there are
resi dences there. And the fact of the matter
I s the Zoni ng Map shows that it's a conmerci al
street, half of it. Oay. Follow up?

MR, ALEXANDER: And if | could
just add to that, that's becone the character
of the nei ghborhood.

CHAI RPERSON CGRI FFI'S:  Under st ood.

MR ALEXANDER: O being a very
residential street and people taking care of
their properties and renovating them to be
very historically accurate and taking those

appropriate steps to ensure that.
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CHAl RPERSON @RI FFI S: Lots of
them Any questions, follow up?

VICE CHAIR M LLER: Well, just
Wi th respect to that statenent. There have
been commerci al uses though, but they have
been | ess inpacting?

MR. ALEXANDER: They have and M.
Johnson nentioned that there was a real estate
office that was -- that has our two hones
connected in the basenent. That was a real
estate office years ago.

VICE CHAIR M LLER: Ckay. Thanks.

MR, ALEXANDER: And | qguess our
point is that there is a night and day
difference between the elenents of a real
estate office or a doctor's office conpared to
a dry cleaner and those elenents that cone
along with that type of business.

BOARD MEMBER MANN: Wen the
Havelin C eaners was operating on P Street?

CHAI RPERSON CGRI FFI'S:  Yes.

BOARD MEMBER MANN: Was the
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entrance | ocated on P Street or on 27'"?

MR, ALEXANDER: It was | ocated on
the corner of Pand so it was directly | ooking
out onto P.

BOARD MEMBER MANN: Ckay. One of
your w tnesses stated that when the cleaners
went away and the realty conpany opened for
busi ness that nore traffic was generated. Was
that traffic foot traffic or did you nean
notor vehicle traffic?

M5. DAVIS: Can | respond to that?
It's not a question. | think | m sspoke.
It's not a question of nore traffic generated,
but certainly the traffic that was present
fromthe dry cleaners has been fulfilled by
the Washington Fine Properties. So the
additional traffic that would be brought by
the reintroduction of a dry cleaner woul d be
on top of a full plate, essentially.

| nean, you know, it's hard to
judge whether there has been additional

traffic, you know, replacing the dry cl eaner
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with the Washington Fine Properties, but it
certainly has not dimnished. It wasn't as if
the dry cl eaner went away and not hi ng repl aced
it.

BOARD MEMBER MANN:  Ckay.

M5. HAGNER If | could just add a
fact to that. There is about 20 agents in
that property, in the Washi ngton property. 20
real estate agents. They, too, have to find
par ki ng. They, too, walk in.

CHAI RPERSON CGRI FFI'S:  Ri ght.

V. HAGNER: And they have
clients, sone wal k in and sone have to go four
or five blocks to cone in. So she is correct.

CHAI RPERSON GRI FFI'S:  Any fol | ow
up?

MR.  ALEXANDER: | think a good
point to recognize is that that property, they
have gone to pains to nmake it look like a
residential area.

CHAI RPERSON CGRI FFI'S:  Ri ght.

VR. ALEXANDER: And a residence
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not a busi ness.

CHAI RPERSON  CGRI FFI S: Ri ght.
Ckay. Any other questions? Questions, the
applicant have any cross exam nation? M.
Johnson, do you have any cross?

VR, JOHNSON: No, not at this

CHAl RPERSON GRI FFI S: Well, this
woul d be your tine.

MR, JOHNSON: Okay. No, I'mfine.
Thanks.

CHAI RPERSON GRI FFI S: Excel | ent.
Good. Excel | ent. W don't have any thing
el se. W have exhausted all those who wanted
to speak to this application. | don't have
any other attendant. W will take note of a
couple of letters, Exhibit 27, Exhibit 23,
Sewel | and Hosch, | believe, 1411 27'", 1421
27" Street, also letters of opposition.

W have ended, | think, quite a
bit of -- well, not quite a bit. This is one
petition?

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

253

MR ALEXANDER: It is a petition
that | started. It has just a few nore
addi ti ons fromwhat we had for the ANC neeti ng
and we have 56 total now and | woul d be happy
to provide a copy of that. These are our
nei ghbors wthin the general vicinity or
directly next to the property at question who
oppose this variance.

CHAl RPERSON Rl FFI S Ri ght.
kay. Excellent. | don't have anything el se
attendant to the application, unless others
are aware of any. We will turnit over to the
applicant for any closing remarks you m ght
have.

MR JOHNSON: Yes, real quickly.
Just once again, | thank the Board for hearing
nmy application. | hope you take it wunder
advi senent . | appreciate your tinme and any
question response -- any other questions you
have, |I'll be happy to respond to. Thank you.

CHAI RPERSON GRI FFI S: Excel | ent .

Thank you very nuch. Questions, Board
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Menbers? | would like to set this for a
decision making. |It's going to be our first
deci si on maki ng the first Tuesday, rather, of
Novenber, that woul d be the 14'". We will put
this on for that.

In the neantine, | think | would
| i ke to keep the record open, M. Johnson, for
subm ssions from you as to how you are
proposing to programthi s buil di ng, because we
have heard sone differentiation today, which
will go directly to the level -- well, how do
| say? It's been a long norning. |It's going
to go directly to our deliberation and what
we're actually deciding the level of relief
we' re deci di ng.

Qovi ously, we have the Ofice of
Pl anning who has a strong position and, |
t hink, actually one of two tinmes or over two
times the FARfor a commercial ina G1is not
appropriately supported by that Agency, the
Ofice of Planning. W wll need a fact to

that and if that is, in fact, what's being
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pr oposed.

You have indicated today that it
may well not be that anmount of FAR, it may be
sonething different or alesser anmount. So if
we coul d have clarification of that, one, the
actual FAR two, how the structure would be
divided up or utilized and that's for the
primary use of the dry cleaning. | nean, just
be cl ear. And if i1t is taking one floor,
what's happening with the ot hers, how are t hey
going to be dealt wth.

What el se? Anything el se?

VICE CHAIR M LLER:  No.

MR, ALEXANDER: M. Chairnman?

CHAI RPERSON CRI FFI'S:  Yes?

MR, ALEXANDER: How do we get that
I nformation?

CHAI RPERSON CRI FFI S: Who? Oh,

you.
MR. ALEXANDER: It was ne.
CHAl RPERSON Rl FFI S: ' m sorry.
|"m saying, | don't recognize that voice on
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t he Board.

MR. ALEXANDER: The voi ce of Cod.

CHAI RPERSON GRI FFI'S:  What' s goi ng
on here? You're not allowed to ask questi ons.
Ch, yes, no. That's fine.

MR ALEXANDER: How do we get
copies of that information?

CHAI RPERSON  CGRI FFI S: Ri ght.
Absol ut el y. You're a party in this case.
Everything is going to be served on parties.
|l will be clear on that when it's comng in
and when it's being served.

MR ALEXANDER G eat.

CHAI RPERSON CGRI FFI'S: What |' m not
clear on is whether we're going to allow
responses to that, but | think we wll in
terns of the establishnment of the parties in
opposi tion, which neans we're going to have to
go further quickly on this in terns of the
subm ssi on

But is there any other detail from

the Board that is wanting in terns of keeping
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the record open?

MR ALEXANDER: M. Chairnan, if |
coul d ask one quick other question?

CHAl RPERSON GRI FFI'S:  Sure.

MR. ALEXANDER: For consideration
| ater is that perhaps we m ght have sone nore
I nformation on the vol une of noise created by
-- I"msure we all see this, the machine that
hol ds the shirts that circulate about which
I'"'m sure is going to be part of this
operation. And because we hear pretty nuch
everything that goes on in each other's hones,
that's certainly sonething that would be of
concern to nyself and ny partner next door.

CHAl RPERSON GRI FFI'S:  Ckay.

MR, ALEXANDER: Does that nake
sense?

CHAI RPERSON  (RI FFI S: Yes, it
does. There it is. M. Johnson, we're going
to | eave the record open. If you would, we
could sunmari ze your case presentation, but

al so any operational aspects that you think
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m ght tend to create an undue condition on the
adj acent neighbors and how that mght be
factored in. W'IlIl allow that in.

How long do you think it would
take you to produce the docunentation to show
t he utilization of this property IS
cal cul at ed?

MR JOHNSON:. It depends. Are you
asking for sone type of narrative expl aining
it alittle nore succinctly or are you asking
for drawings wth that, too0? Because
unfortunately, | have an architect who has
branched out and is doing a |l ot of contracting
wor k out si de of Washi ngton right now and how
quickly I could get a hold of him--

CHAI RPERSON CGRI FFI'S:  Ckay.

MR JOHNSON: Is it strictly a
narrative explanation of -- would that
suffice?

CHAl RPERSON GRI FFI'S: Yes.

MR JOHNSON: Ckay.

CHAI RPERSON  CRI FFI S: | don't
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think it's going to take drawings to --

MR JOHNSON: Ckay. No, | could
do that pretty quickly.

CHAI RPERSON GRI FFI S: As |long as
you have the cal cul ati ons.

MR JOHNSON: When woul d you need
It by?

CHAI RPERSON CGRI FFI S: Al so, just
your FAR cal culations. |In which case we need
it, is it possible on the 30'"" of Qctober?

MR, JOHNSON: Ckay. | think I can
get it by then. You said you do need the FAR
for each floor?

CHAI RPERSON GRI FFI'S: | need t he--

MR JOHNSON. |'ve got the -- |'ve
provi ded you with the FAR cal cul ation for the
entire property of 2.1. | do not know it
ri ght now by each floor.

CHAl RPERSON GRI FFI S: That's all
right. Yes, just tell nme how nuch you're
goingtoutilizeinthe comercial enterprise.

MR JOHNSON: Ckay.
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CHAl RPERSON CRI FFI S: I n  which
case that's going to be served on the parties
and also the ANC. O course, you're going to
serve it into the record and then you' re goi ng
to serve it to the parties, which you wll
figure out how they want to be served before
you |eave today and then the ANC, vyou'll
deliver that also on the 30'". That will cone
into the record.

W will keep the record open then
for responses to that information from the
parties in opposition and al so any concl usi ons
that the applicant has to submt in, any sort
of summations of their case presentation. All
of that is going to need to cone into the
record by the 6'" of Novenmber at 3:00.

MR, JOHNSON: So just to clarify,
by the 30" of this nonth you need the
subm ssion and then to your office, to the
office -- this office and to the ANC and t hen
the ruling will be on Novenber 3"9?

CHAI RPERSON GRI FFI'S:  Right. And
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to the parties.

MR, JOHNSON: And to the parties.
So --

CHAI RPERSON GRI FFI S: Party,
right.

MR JOHNSON: The party, too, on
t he 30'", al so.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR JOHNSON: Ckay.

CHAI RPERSON GRIFFI'S:  Right. The
record is open for their responses to that
I nf ormati on.

MR JOHNSON: Ckay.

CHAI RPERSON @RI FFI S: And vyour
conclusions all wapped up comng in. O
course, succinctness, directness is key on
t hese.

MR JOHNSON: 20 copi es?

CHAI RPERSON GRI FFI'S: Par don ne?

MR JOHNSON: 20 copi es you need?

CHAl RPERSON  (RI FFI S That's

right. Wat else? Anything else? M. My,
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Is that all clear?

MR, MOY: For the nonment, yes.

CHAI RPERSON CGRI FFI'S:  Ms. Bail ey?

M5. BAILEY: Do you want for ne to
repeat it, M. Chairman?

CHAI RPERSON CGRI FFI'S:  Ckay.

MS. BAILEY: Repeat?

CHAl RPERSON GRI FFI'S: Yes.

MS. BAI LEY: The applicant is to
provi de the party, the ANC with copies of the
subm ssi on requested by the Board by COctober
30", The parties and the ANC have until
Novenber 6'" to respond and the Board will
consi der a decision on Novenber 14'"

CHAI RPERSON  CGRI FFI S: Ever ybody
clear on procedure and subm ssions? Very
wel | . As | said before, you probably sat
t hrough too many tines already this norning.
If you have questions on procedures or
subm ssions, the staff is well-prepared to
answer those questions. It would Dbe

procedurally or subm ssi ons, but not
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substantively, of course.

Wth that then, we'll see you on
the 14'" or possibly not. Cbviously, that is
-- after this is received, the record is
closed. We wll call this for deliberation
and a decision on the 14'". There is no other
opportunity to address the Board in testinony
or in your presence, just that through the
subm ssions that we have allowed to cone into
t he record.

Thank you al | very much.
Appreci ate you taking the patience and tine to

be down here this norning.

MR JOHNSON: Thank you, M.
Chair.

CHAI RPERSON CGRI FFI S: This is a
conplicated, but small, case, so we |oo0k

forward to seeing that additional subm ssion
into the record. Very well.

MR ALEXANDER: Thank you, M.
Chai r man.

MR, JOHANSON:  Thank you.
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MR.  ALEXANDER: And the Board.
Thank you.

CHAl RPERSON @RI FFI S: Thank you.
Let's nove ahead.

M5. BAILEY: The last case of the
norning, M. Chairman, is Application No.
17525 of Braxton Hotel and Condom ni um LLC,
pursuant to 11 DCWVR 3103.2, for a variance
from the Ilot occupancy provisions under
section 403, a variance from the rear yard
requi rements under section 404, a variance
fromthe court requirenments under section 406,
and vari ances fromt he nonconform ng structure
and use provisions under subsections 2001.3
and 2002.5, to allow the enlargenent of an
exi sting hotel or transient room ng house to
an inn. The property is Zoned R-5-E. It is
| ocated at 1440 Rhode |sland Avenue, N W,
Square 211, Lot 839.

CHAl RPERSON GRI FFI S: Thank you
very much, Ms. Bailey. W'I|l nove ahead with

this case. O course, for those show ng up
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for our afternoon session, this is the | ast
case in the norning session. After this case,
we're going to take a short lunch break, so
that we have the energy and concentration to
fulfill our afternoon schedul e.

| do not anticipate calling the
afternoon first case prior to 3:00 today. And
we will finish the entire afternoon on about
6:00 as | see it. So if that assists in
schedul i ng, we appreci ate everyone
accommodat i ng our busy norning this norning.

Wth that, then getting into this
case, |'m going to ask these boards if you
coul d nmove them a little  Dbit nor e
perpendi cular to the testinony tables, that
way people in the audi ence can see them they
wll also be able to be picked up on the
caneras for those that are watching off-site.
Excellent. Very well. Let's proceed.

M5. G ORDANO. Good afternoon, M.
Chai rman and Menbers of the Board. W know

you are hungry, and we have a lot of
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information in the record, so if it's okay
wth you, we'll try and go through it pretty
qui ckly and you can stop us if we're noving
too fast.

But we're going to go ahead and
start the presentation with an architectural
overview. FEric Colbert is here from Col bert
and Associ ates and he is going to present the
project. Then we're going to go to the owner,
M. Joe Kisha, and assisting him Steve
Rigelski to just summarize the owner's
objectives and sone of the practical
difficulty problens, which are driving the use
type variances that we are requesting.

CHAI RPERSON CGRI FFI'S:  Excel | ent.

M5. G ORDANO Emly Eig is also
here. She has served as historic consultant
to the project and she just has a very brief
statenent. And then M. G oss fromArnold and
Porter is going to summari ze the basis for the
variance relief that we are requesti ng.

CHAI RPERSON GRI FFI'S:  Good. There
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Is one prelimnary matter. |s Patti Aronson
present ?

MS. ARONSON:  Yes.

CHAl RPERSON @RI FFI S: Excel | ent .
You have a request for party status in
opposition to this application. s that
correct?

MR, GRIFFIN Yes, ny nane is Mark
Giffin.

CHAI RPERSON GRI FFI'S: Okay. Take
your time. You're going to need to be up and
on a m crophone.

M5. J ORDANO Ckay. I'll just --
he can sit here and we have no objection to
party status.

CHAl RPERSON GRI FFI'S: Ckay.

MR, GRI FFI N My nanme is Mark
Giffin. I'man attorney. |'mrepresenting
Patti Aronson. The cards that you have here
have a checkmark for for or against and we're
not entirely against. W're for subject to

certain conditions, which we have di scussed
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wi th the applicant and which they have agreed
to.

The purpose for wus being here
today is to nake sure that those conditions
and concerns are in the record, so that they
can be recogni zed by this Board and ulti matel y
menori al i zed. So we're here. W have
provided a copy of our testinony to the
applicant prior to this norning. el |,
actually, we gave it to them this norning.
And we're going -- we're not going to be
speaking. W're going to submt on witten
testinony, unless there is sonme question that
cones up

CHAI RPERSON CGRI FFI'S:  And are your
concerns all based in the construction?

MR GRIFFIN  Work.

CHAI RPERSON  (RI FFI S: And the
| npact of the construction?

MR, CGRIFFIN. They're basically --
we're the next door neighbor imediately to

the west of the property.
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CHAI RPERSON GRI FFI'S: | under st and
t hat .

MR. GRIFFIN: And the concerns are
based on the construction and the subsequent
use of the property. But only these concerns
have been addressed by the applicant and we're
pretty confident that we're going to get
al ong.

CHAI RPERSON CGRI FFI'S:  Ckay. Well,
Is there a need for your party status in this
case?

MR GRIFFIN:. | would just liketo
be a party. W would like to be a party of
record, so that we would get things. W're
not going to nuck up your record, but | think
as the adjacent property owner and especially
wi th the applicant not objecting, | would Iike
to be a party. W would like to be a party.

CHAI RPERSON CGRI FFI'S:  Yes, we all
| i ke parties, but --

MR CRIFFIN. Right. W'IlIl invite

you, too.
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CHAI RPERSON GRI FFI S: Al right.
Questions, comments fromthe Board?

VICE CHAIR M LLER Well, | just
have one question. Wat use and enjoynent is
Ms. Aronson concerned about with respect to
this relief being sought?

MR CRIFFI N Wll, there are a
nunber of | ssues associated wth the
devel opnent of this property and the granting
of a variance. One has to do wth privacy
associated with her skylight and they have
agreed that they are going to provide sone
sort of acceptable screening or blinds for
t hat purpose.

There is a second issue having to
do with an existing fence that runs al ong the
eastern boundary and which is part of her
el ectric gate that gives her access to her
parking in the rear. And we want to nmake sure
that that fence remains in place even if it's
tenporarily renoved and that there is no

interference wth the operation of her
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driveway gate.

There was an i ssue with respect to
the space between the existing historic
structure and her house which is not going to
be disserved by the new construction, but
which is where tel ephone and cabl e and ot her
lines cone into her hone and she wanted to
make sure that she would still have access to
that space and they're agreeable to that.

There is an issue with respect to
trash. We didn't know until today, but they
have told us that the way they are going to be
dealing with the trash, they're going to
maintain it in the building, which we knew,
but it's going to be in an el evator.

CHAl RPERSON GRI FFI S: Ckay. So
there are sone concerns of operation.

MR GRIFFIN And then finally
I ngress and egress fromthe rear.

CHAI RPERSON GRIFFI'S:  How i s that
different than what's currently happeni ng?

MR GRIFFI N Because the wall
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will go all the way back to the alley.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, GRI FFI N Al nost conpl etely
back to the alley.

CHAI RPERSON GRI FFI' S:  Good enough.
Questions? Any other follow up? Party
status? Is there any opposition to the
granting of party status? Not hearing any
opposition fromthe Board, | think we can nove
ahead. | would Iike to anend this then. W
m ght just make note that we have -- well, |
don't know how to do it. There it is.

Do you have any difficulty in
mai ntai ni ng an opposition, the party, or do
you want to reclassify that?

MR CGRIFFIN | --

CHAI RPERSON  GRI FFI S: You said
you' re kind of in between.

MR Rl FFI N Il think we'll be a
proponent subject tothe conditions that we're
ref erenci ng.

CHAI RPERSON GRI FFI'S: Al right.
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MR GRIFFIN. W're not opposed to
the --

CHAl RPERSON @RI FFI S: | think
that's nore val uabl e for our record, that it's
a proponent with issues.

MR CGRIFFIN Ri ght. W won't
gquabble with that. That's good.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR CRIFFIN. Al right?

CHAI RPERSON CGRI FFI S: | have to
have sone fun. Then there it is. W'IlIl call
you up at the appropriate tine. W appreciate
t hat .

MR, CGRIFFIN.  Thank you.

CHAI RPERSON GRI FFI'S: | don't have
any other prelimnary matters in this case.
Let's proceed.

M5. d ORDANO Ckay. Should we go
ahead and proceed then with the architectural
presentation?

CHAI RPERSON CGRI FFI'S:  Absol utely.

MR, COLBERT: Good afternoon. M
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name is Eric Colbert. | amthe architect for
the project. M. Chairman and Menbers of the
Board, first of all, I would just |ike to say
thank you very nuch to the neighbors for
expressing a wllingness to, you know, be
reasonable with us. | appreciate that know ng
that it always doesn't work |ike that.

Also, we did receive unaninous
approval fromthe Hi storic Preservation Revi ew
Board and t he Advi sory Nei ghbor hood
Conmmi ssi on, which | believe you got a letter.
Al so, there are a couple of articles that we
put in our materials that you may have | ooked
at that give a very good description of the
evolution of this project.

And we were caught in a very
difficult position for nmy client because when
he bought this property, the zoning was R-5-E
with a 6.0 FAR and a 90 foot height limt.
And based on that he hired ne several years
ago to design a new condom ni um buildi ng for

the site and we did that and we were probably
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about two weeks away fromactually getting the
permt.

W had gone and answer ed
everybody' s questions and then this occurrence
happened where there was a |landmark
application put onit, and we were notified of
that. At that point, we only had about two
weeks to get our docunents together before the
hearing and we worked carefully with Steve
Callcott who is here and he hel ped us.

We went through sone iterations of
different profiles of how the building would
be -- the addition will be structured, but the
point being that we -- instead of trying to
resist it or do a Mayor's Agent hearing or
whatever, ny client wanted us to try to work
wth the system and cone up wth sonething
that was an econom c gane plan that woul dn't
conpletely be a devastating experience for
t hem

The first things | have on the

easel here are the existing conditions. This
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Is our building in the mddle here, the
Braxton Hotel. Joe will tell you nore about
It, but this has had kind of a sordid past and
Joe bought it. He has nmaintained it in
operation knowi ng that it was going to take at
| east a coupl e of years to design the building
and get building permts.

And even though he has fixed it
up, you know, done a lot of cosnetic
| nprovenents, this building can only be fixed
up so nuch because the guest roons are tiny
and so it's never -- in the current condition
It can never really be any kind of reasonabl e,
you know, hotel or inn or guest house or
what ever because it's just -- it's so
under si zed.

It was really kind of originally
built as kind of a tenenent house. Even
t hough the front of it |ooks reasonable and
can be restored, the mpjority of the building,
it's very long in a deep site. Let ne bring

some exhibits that show t hat better.
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| would also like to point out
here, as you can see our building is nestled
between a large, fairly nodern hotel on one
side and then a big apartnment on the other
side. And as you go around the block on the
15'" Street and then the next street south, it
I's nostly high density buildings that exist.

This is an inportant exhibit
because it shows our bl ock. This is the
existing building and the addition we're
proposing only increases the floor plate by
the anmount that is shaded in dark here. I
just -- this is a new exhibit and you have
copies of it now.

Because of the historic issues,
normal | y when you' re adding on to an existing
bui I ding, pushing it as far back as possible
Is a mandate of the H storic Preservation
Revi ew Board so that, you know, the addition
can sit nicely with the existing building.

And this is a rendering that shows

what the addition wll look like from an
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angle, and this is actually a shot that is
taken from across the street on Rhode |sl and
Avenue on the north side of the street and you
can see that the addition has I|imted
visibility. This rendering shows the existing
bui | ding. Again, we're across the street and
you only see a very snmall portion of the
addition from across the street wth what
we' re proposing.

| wanted to point out a fewissues
having to do with our neighbor. The person
that was here that has been granted party
status occupies this rowhouse directly to the
west of us, and this little diagramon the top
here shows the "matter-of-right" project that
we had desi gned.

And the reason that | made this
exhibit is that you can see that when we
denol i sh the existing building and build a new
construction, in order to satisfy the parking
requi rements to do a matter-of-right building,

It's pretty nmuch -- it's necessary to have a
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par ki ng structure that woul d be underneath t he
entire lot. This is just a very narrow site.
And in doing that, we also have a wall that
woul d directly abut the existing row house.
And, as you can see, the row house
occupi es the front portion of the lot, but we
woul d have to underpin their wall in the old
matter-of -right schene. And the beauty of
what we're doing now is that this is the
footprint of the existing building and in
addition to the addition being in the back
where this gray shaded areais, the rest of it
Is sitting on top of the existing footprint.
And the reason that is inportant
in ternms of our neighbor, neighbors on both
sides actually, is that in order to support
the addition that is going on above the
exi sting building, we wll have steel columms
that wll be inserted down through the
exi sting building and the foundations will be
hand- excavated so that there will be a m ni num

of any kind of potential disruptions of the
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adj acent bui |l di ng.

So it's a conpletely different
construction scenariothanif we were doing it
inrelationship tothe adjacent buil di ngs than
If we were doing a new matter-of-right
bui | di ng.

In terns of the alley system it
Is relatively narrow as it goes out to Rhode
| sl and Avenue, but the alley does get alittle
wi der in the back and | have been working with
Joe Kisha for probably about 15 to 20 years
now. We did one of our first major projects
wi th himcal |l ed Washi ngton View, and so | know
hi s conpany and | know that they are going to
be respectful of the nei ghbors.

And, al so, | nean, he can speak to
that nore than | would, but it wouldn't be
really possible. | nmean, you know, there
could be sone kind of tenporary bl ocking of
t he back here, but --

CHAI RPERSON CGRI FFI'S:  Ckay.

MR. COLBERT: | know that the --
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CHAI RPERSON GRI FFI'S:  That's goi ng
-- that's means and net hods.

MR, COLBERT: Oh.

CHAI RPERSON GRI FFI'S: | don't know
If we're going to get into that or not. I
think we're pretty clear on the nmassing and
all that. VWhat |'m not clear on is why.
We're here not to do design review although
we could get into that, but noting that |
believe HPRB wi || pick that up again and deal
wth the wi ndow types and materials and all
that. So we'll hold back our opinions.

VWhat we need to know is why is
this wunique and what 1is the practical
difficulty and why is it happening. This is
huge | ot occupancy. To say that, well, we
just need to put it in back to keep it and no
under pi nni ng doesn't do anything for nme in
terms of what | need to review this for in
ternms of the variances. And then we need to
get quickly into use vari ance.

M5. G ORDANG  kay.
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CHAI RPERSON (RI FFI'S: Because, of
course, it's a high threshold, as you well
know.

M5. G ORDANO Right.

CHAI RPERSON GRIFFI'S:  It's one of
the highest that we're going to be talking
about. There are different elenents that are
going to be used. That may tie into, if |
understood your witten subm ssions, sone of
the architectural elenents that we need to
| ook at .

But first, before | let you
continue, there is a comment several tines,
but one in particular on page 3 of the witten
subm ssion, that says that the 86 roons
permtted, and it goes into the density would
be reduced. However, you're providing nore
units and you' re addi ng onto the building. So
| wasn't sure what you were trying to say. |Is
the density being reduced?

M5. d ORDANG Can we let M.

Gross address that?
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CHAI RPERSON GRI FFI S: Ckay. All
right. We'IlIl hold that then.

MS. G ORDANG Oh, we can do it

now.
CHAl RPERSON GRI FFI S: Oh, okay.
Good.
MR GROSS: In  summary, M.
Chai rman, Nathan W Gross, | believeit's just

that the roomsi zes are being greatly enl arged
because of what M. Col bert was sayi ng about
the roons bei ng obsolete and very small now.
| don't know if that answers --

M5. G ORDANO But there is a
mnor increase, | think it's 7 percent, in
nunber of roons and, of course, there is
addi ti onal square footage bei ng added, so t hat
may have been an overstatenent.

CHAI RPERSON @RI FFI S: Ckay. I
guess then what we're doing, you know, the
| nportance obviously today is let's connect
all those dots.

M5. G ORDANO M. Col bert, if you
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could address the area variances, the court
| ssue, the | ot occupancy.

MR, COLBERT: One thing that |
wanted to nention has to dowth | referredto
this building as a tenenent, and what | neant
by that was there are sone places in
Washi ngton where you see these groups of
bui | di ngs where they weren't constructed under
current zoni ng.

So there was very little space
bet ween the side yard of the building and the
adj acent property line. And even though we
have these existing buildings where they are
| ocat ed, these people are permtted to build
up to the property |ine.

It would not be feasible for us to
have w ndows in a condom niumthat woul d | ook
out onto the side yard because, essentially,
we woul d have to -- they woul d have to be what
we're calling at-risk wndows, which is
sonet hing that you can do with a hotel room

However, it's not legal to have a dwelling
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unit that has a potential of a w ndow being
bl ocked.

And, pl us, even if it were
perm ssi ble code-wise, it's not a marketable
product and that's why when we had the old
bui | di ng, you know, nost of the w ndows were
either facing north to 13'" Street or we had a
single |l oading condition in the back where it
ki nd of curved around in order to satisfy the
zoning requirenments. However, we don't have
that |uxury here.

The Historic Preservation Review
Board has requested that the addition on top
of the existing building be in alignment with
the existing walls, which are nonconform ng,
so that creates the side yard relief that we
need.

And, again, we're not going to be
able to achieve the full FAR but by pushing
It back in order to satisfy, you know, reduce
the visibility of the addition, it does

I ncrease our | ot occupancy, so that is another
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area where we're asking for relief. The
permtted | ot occupancy in the R 5-E Zone is
75 percent. W're asking to have it increased
to 82, alittle over 82 percent.

W do not have a rear yard and
that is for basically the sane reason that we
just tal ked about, in order totry to push the
mass back to the alley as nmuch as possi bl e.

And the thing is, in order to do
that we are going to have an internal trash
room which | think for the nei ghbors woul d be
much nore highly desirable than the current
condition where we have dunpsters sitting
outside that rats can easily get into, things
like that. It will be refrigerated. So the
trash wll be contained until the truck is
there and that will be immedi ately taken into
the truck. It will not sit outside.

W do not have a need for a
par ki ng excepti on because there i s no parking
provi ded now and since we're only marginal ly

I ncreasi ng the anount of roons, we do not have

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

287

a parking requirenent, and the sane woul d be
true wwth the loading. So that is kind of an
outline of where we were from you know,
asking for the zoning issues.

CHAI RPERSON CRI FFI S: My
understanding is this is unique because it was
designated and the practical difficulty is
because of the design review of the Historic
Preservation Board, it won't allow you to put
an addition on top w thout sonehow comng in
contravention wth the | ot occupancy, the rear
yard requirenments of the Zoning Regul ati ons.
|s that correct?

MR. COLBERT: That's correct.

M5. G ORDANCO I think M. Goss
can probably give a nore conplete picture of
the rationale for the variances. M. Col bert
was speaking primarily to the court variance
and the side yard, I'msorry, the rear yard
| ssue. Also, M. Kisha is going to talk a
little bit about the econom c i ssues that were

generated by the designation application.
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| think, clearly, to -- also, the
uni queness of the property has to do with the
ori gi nal configuration and age of the
bui | ding, as opposed to just the historic
desi gnati on. So | think probably, at this
point, if we could nove into M. Kisha and M.
Ri gel ski's testinony, and then | think M.
G oss can bring it all together for you.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR KISHA: Thank you. Thank you,
M. Chair and the Board, for hearing our case
today w thout having any | unch. Appreci ate
that very nuch. | am Joe Kisha. | am the
managi ng partner of the Braxton Condom ni um
LLC.

W bought this after careful
research, that it was not within the historic
nei ghbor hood, that it was in the process of
bei ng designated historic and because it was
zoned so that we could tear the buil ding down
and put up a 90 foot structure in an existing

R-5-E matter-of-right area that woul d i ncl ude

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

289

under ground par ki ng.

About two weeks before we got the
permt, we found out about the historic
designation and that elimnates the ability
for us to denolish the existing building,
which elimnates -- Dbecause we have to
mai ntai n so nuch of the existing building, we
can't put the underground parking in.

W t hout par ki ng in t hat
nei ghborhood, it is not marketable to sell
condomniunms or to rent apartnents at the
prices that this project is costing. Thereis
just -- that's not where the market is. Also,
| think it would be a conmunity mstake to
dunp 50 <cars on the street in that
nei ghbor hood.

We have had lots of neetings with
t he nei ghborhood before that. They have no
opposition to the hotel. So what we have done
Is the only thing that is viable. Gven the
fact that we now have to start this three year

process all over again, we would have been
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hal fway. We woul d have gotten our permts in
March. We woul d have been under constructi on.
You know, we woul d have been selling units.

And so now what we have got to do
I's start by having these hearings with you and
do drawi ngs, get permts. So we have spent,
approximtely, $2.5 mllion to date that is
al nmost all throwaway. W now have to spend
another three years, spend another $2.5
mllionto get the project permtted under the
scenario that you see before you today.

That causes the feasibility for
selling units or renting units to not be
vi abl e any |l onger. What units are selling for
in that nei ghborhood is in the $500 to $600 a
square foot range. Wth these additional
costs, our costs of devel opnent have gone from
a pre-devel opnent, an acquisition or a pre-
devel opment cost of over $5 mllion. It was
originally $2.5 mI1li on.

So when you | ook at the cost that

we are now going to incur for acquisition and
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pre-devel opnent and the redevel opnent as a
historic site, we have gone froma nunber that
was about $110 a square foot to now $218 a
square foot just to develop the space. That
elimnates the possibility of apartnent,
because those apartnents would have to rent
for about $6,000 a nonth. They woul d have no
par ki ng. People in that ultra-high bracket
demand par ki ng.

Al so, the apartnents in the area
t hat have been built by ot her devel opers on P
Street across fromWol e Foods and adj acent to
us have parking available. Those units rent
for $1,115 a nmonth plus they charge for
par ki ng. They rent for $2,000 to $3,000 a
month. W would be at $6,000 a nmonth. You
just couldn't get the financing. It's not --
It's feasibly viable.

Al so, when you convert this nowto
a condo scenario, you take these sane costs
and you're now starting off with a cost of

about $8.9 mllion. You have got condo sal es
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of $830 a square foot. The market in that
nei ghbor hood i s $500 t o $600 a square foot and
we would still have no parKking.

So we have gone froma scenari o of
$110 a square foot to develop this site, which
I ncl uded par ki ng, included views of roons, you
know, wth light and things that are in a
nodern building, to the scenario that we have
now. The only thing that can generate that
kind of revenue is the hotel and we have the
ability to put housing on top of it until it
was desi gnated historic.

And what we're just asking is that
that be used as an inn instead of apartnents
or condos because that m xed use scenario
al so, we have been told by our nmarketing
people, wll not work because this is a
limted use hotel. There is no liquor
license. There is norestaurant, but thereis
a demand for this in the nei ghborhood.

So, let's see, | don't want to

bel abor this. You have got nmy witten
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comrents. The roomsizes are, approximtely,
150 square feet. It's extraordinarily small
and they are obsol ete.

The property currently operates as
a negative. W have been funding those
negatives for three years. W'l have to
continue to fund themas we go forward. CQur
| oan commi t nent was all based on condom ni uns.
It is now -- an extension to our loan is
condi tioned upon your decision, which wll
have a dramatic inpact on the investors into

nmy conpany and al so the redevel opnent of the

Site.

Sone of these roons are 150 square
feet. That includes the bathroom and the
cl oset and those are twns. The reason we

have asked for the extra roons i s because the
cost of operations between 60 and 90 roons is
t he sane and we need that revenue in order to
support the debt service in order to get the
|l oan in order to do the historic renovation.

And a  hotel doesn' t require
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parking like the other, |ike the condom nium
did. We currently are only getting a request
for about eight parking spaces and we have
three |l ocations, which we have provided you
copies of letters that we use for parking in
t he area.

| think that pretty nuch sunms up
the high points. The only other thing that I
would like to tell you is that original owner
equity required by the | ender was $1, 500, 000.
That nunber has now been changed by our | ender
to $7,500,000. W are going to have to bring
I n an investor partner.

Oiginally, this project would
have been done. The return on investnent
woul d have been paid next year. W woul d have
been out of the deal. My personal guarantee
woul d have been released next year. Now,
under this scenario, at best, if everything
goes well it will be a 10 year hold scenario
wth a 10 year personal guarantee on a nuch

higher loan and a nuch lower return on
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I nvest nent .

Qur only goal here is to try to
not -- well, it's an econom c catastrophe to
ny conpany.

IVB. G ORDANO To save the
process.

MR Kl SHA: The investors, we

woul d probably |ose all the noney we have
I nvested to date and the property would have
to sit there, and | don't know if you woul d
ever be seeing us before you again.

So that is the scenario. Qur bank

Is working with us, you know, on a nonth-to-

nont h. | get an invoice every nonth saying
the full amount is due, waiting for vyour
deci si on.

We have worked very closely with
our nei ghbors. The adjacent hotel is owned by
a syndicate and so they were not able to get
their board to give us a letter of support
even though they don't have any conplaints

wth us, and I can't think of anything nore.
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M5. G ORDANG Coul d you address
the points made by M. Giffin and your
agreenent to provide those assurances?

MR, KISHA: Yes. Everything that
M. Giffin submtted to you that tal ks about
hi ndering their access, renoving construction
debris, covering up their skylight, putting --
protecting their fencing and replacing their
fencing, | amwlling to sign the docunent he
submtted to you today. He said that -- |
will officially go on the record saying that
| agree to everything that they have requested
of us.

In addition, | have identified
Steve Rigelski, another person, and M.
Aronson wi Il have access to us 24/ 7 if there's
any problenms. W have also agreed to clean
the front and rear to the west all the way to
the alley. W know what the |laws are as far
as starting construction. W live by those,
so | think that we have cone to an agreenent.

We have worked together for three
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years. Wen | took over the hotel, the
nei ghbor, the previ ous owner, di sconnected her
cabl e service.

CHAI RPERSON GRI FFI'S:  Okay. This
Is a lot of information.

M5. G ORDANO  Ckay.

CHAl RPERSON CRI FFI S: W don't
have anything in in terns of an agreenent, at
this point, but I'm sure one is forthcom ng
unl ess you think that we actual ly do, in which
we will dig a little bit further into this
pile, but | have read everything init.

MS. 3 ORDANO  No.

CHAI RPERSON CGRI FFI'S: No one seens
to have it. If there is an agreenent that
needs to be signed between the two of you, |
think that is sonething that we will appl aud
and that is your business. Wether it has to
do with us, we wuld need to know that,
obviously, as we go forward here. | wll |et
you t hi nk about that as we nove forward.

V5. G ORDANC Ri ght. Qur
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agreenent was that we would state on the
record that we were agreeable to those,
because | think that --

CHAI RPERSON GRI FFI'S:  Excel | ent.

M5. G ORDANO. -- nmkes them feel
nore confortable and that was the purpose of
that testinony.

CHAl RPERSON (Rl FFI'S: G eat.

M5. GQORDANO And if we can go to

M. R gelski, and | think he just wants to

fill out a few points and then that concl udes
t he owner/devel oper portion and we'll go to
M. Goss.

CHAl RPERSON GRI FFI S: Excel | ent .
Let nme ask though just from the devel oper's
perspective, there was an indication fromthe
architect that you didn't want to go up
agai nst historic ruling or try and deal wi thin
the H storic Preservation's review |Is that
correct?

MR, KISHA: No, that's not exactly

correct. W net wwth them W consulted our
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entire team W net with the nei ghborhood,

which was primarily in opposition to the

historic, but the -- when you |look at the
overall scenario, the chances of -- the
appropri ateness  of It being desi gnat ed

hi storic was wong, you know, to fight that
even if we had wanted.

It just -- as a resident of the
District for 20 years, | have been involved in
the Striver's Row Historic Designation
Commttee. | was on that.

CHAl RPERSON GRI FFI'S: Ri ght.

MR Kl SHA: And I n ot her
commttees and, plus, the cost --

CHAI RPERSON CGRI FFI'S: Under st and.

MR Kl SHA: -- of defending that
case would have been the sane and you woul d
have been two years and we woul d have | ost all
of our | enders, because we have no devel opnent
rights.

CHAI RPERSON GRI FFI'S: Ri ght.

MR, Kl SHA: And | think that
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Hi storic Preservation's work with this was as
well as they possibly can to nmake sonething
that at least in 10 years, we could hopefully
get our noney back.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR KI SHA: See, the building is
very narrow and | don't know that Eric
explained to you. | nean, if youtriedto put
apartnments in this building that's only 45
foot wde, and you take 7 feet out for
hal | wvays and walls --

CHAl RPERSON GRI FFI S: No, we got
that. Not to worry.

MR KI SHA: Ckay. You got it.
Ckay.

MS. d ORDANO Right. And if
could just kind of weigh in there. The nunber
of desi gnati on applications t hat are
successful ly opposed is very, very small.

CHAI RPERSON CGRIFFI'S: Right. It's
an interesting piece. | nean, just step back

alittle bit in terns of process and overall,
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not making conmments specifically on the
application that is before us, except for that
of the stage it sets.

What we have fundanentally before
us is that, 1look, Hi storic Preservation
decided to designate this building, which I
don't have any opinion on or not. Actually,
| thinkit's avery attractive building. It's
great that you're going to keep it.

However, at that point then, al
of a sudden we have the basis of a use
vari ance, | ot occupancy vari ance, this
I ncrease of massing. So one woul d step back
and say who is it to hold the burden on the
hi storic designation? Is it the city and the
comunity as a whole? Are our hands tied?

Are we actually just kind of going
t hrough pro formas here, because we have no
way of doi ng anythi ng el se except | ayi ng down,
because Historic Preservation decided to do
sonmet hing and that's of which you' re basing

this strong argunent on? |'m not making any
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opinions or directions of where we're going
her e.

It's j ust It sets up an
I nteresting stage which is not directly what
nost applications -- this is not new for us,
but it's unique in terns of the basis of which
the practical difficulty and uniqueness is
set. Sothat's what I'mtrying to factor into
all of this. Anyway --

MS. G ORDANO Right. And if |
could just add --

CHAI RPERSON GRIFFIS: | wll cal
that ny |unch break.

M5. QORDANO | nean, the timng
of the designation --

CHAI RPERSON GRI FFI S: Now we can
get ready.

M5. G ORDANCO -- here is fairly
uni que.

CHAl RPERSON GRI FFI'S:  Yes.

M5. GORDANO This is not just a

typi cal designation where --
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CHAl RPERSON R FFI S: | totally
under st and t hat.

M5. G ORDANO -- a property owner
bought a property.

CHAI RPERSON CGRI FFI'S:  Ri ght.

VB, G ORDANC W t h t he
desi gnati on al ready.

CHAI RPERSON CGRI FFI'S:  Ri ght.

M5. G ORDANCO It was the timng
of it.

CHAl RPERSON GRI FFI S: But that's
not | ost on ne.

M5. G ORDANG  kay.

CHAl RPERSON GRI FFI S: And | know
it's not on the Board. | nean, we read that.

M5. G ORDANG Right.

CHAI RPERSON GRI FFI'S:  And we read
the chronol ogy of it.

MS. G ORDANO And it's the
buil ding itself.

CHAI RPERSON CGRI FFI'S:  Ri ght.

M5. G ORDANO And its, you know,
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potential for adaptation to other uses.

CHAI RPERSON GRI FFI'S:  Right. No,
I'"'m wth you on all the details. It's a
strange confluence of all of them together.
Al right. Let's nove ahead then. What el se
do we need to know?

M5. G ORDANO That's what makes
It unique.

CHAl RPERSON @RI FFI S: ['"m not
fighting you there, the rest of the -- okay.
| nmean, it sets up -- | don't need to
continue. Let's go.

MR KISHA: It's odd.

MR, RI GELSKI: And adding to that,
it's a four story building in a block that is
zoned for 90 foot buildings. But having said
that, |I'm Steve Rigel ski. | am the project
manager for both the hotel renovation and |
was the project manager for the condom nium
t hat was pl anned.

My address, which you asked for,

was 3040 Stanton Road, S.E., Suite 101,
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Washi ngton, D.C. 20020. My honme address is
17851 Krupner Road, Brandyw ne, Maryl and,
which is in Prince Georges County. And if you
have the opportunity to talk to those people
out there, please, try and convince themt hat
25 acre mnimumlot sizes is kind of weird in
a netropolitan area.

CHAI RPERSON CGRI FFI'S:  They cal |l ne
all the time for ny opinion.

MR RICGELSKI: [|'msure they do.

CHAI RPERSON GRI FFI'S:  Ckay. \What
have you got to tell us?

MR Rl GELSKI : Since ny wife is
not here to poke nme when | wander, |'m going
to try reading.

CHAlI RPERSON GRI FFI'S:  Excel | ent.

MR, RIGELSKI: Wen we originally
| ooked at Braxton Hotel in April of 2003 pri or
to purchasing it, it was apparent to us that
even as a budget hotel, both the structure and
t he managenent needed i nprovenent just to neet

our m ni mum accept abl e threshol ds.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

306

In addition, the nei ghborhood had
not been pleased with sone of the managenent
practices and building conditions allowed by
the previous owner. | mredi ately upon our
acquisition in Decenber of 2003, we noved to
clean up the exterior of the building,
general ly i nproved the building' s interior and
seek hi gher caliber guests.

W worked with our neighbors to
address their concerns and made every attenpt
to convert the Braxton Hotel into a good
nei ghbor. While working with our neighbors,
we al so kept them apprised of our devel opnent
pl ans. Everyone seened pleased that the
buil ding was to be razed and replaced with a
nmoder n condomi ni um

Wen we | earned of the application
for historic | andmark designation in March of
this year, we nade our nei ghbors aware of the
| npact of such a designation on our
devel opnent pl ans. Al t hough sone nei ghbors

were in favor of fighting the application, we
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I nformed t hemthat we were adopting a strategy
of conprom se.

W expl ai ned t hat our new
devel opnment concept supported by the O fice of
Hi storic Preservation staff and t he HPRB woul d
preserve and enhance the existing structure
and have m nimal inpact on the nei ghborhood.

e met W th t he Communi ty
Devel opment Commttee of ANC-2F and they
unani nousl y recomended supporting our plan at
their August 23"% meeting. Subsequently, the
full ANC unani nously voted to endorse our plan
at their Septenber 3'® meeting. Their letter
of support is part of the recordin this case.

W also attended the Septenber
meeting of the Rhode Island West Associ ation
toinformthemof our plans and answered their
questi ons. Wiile the association took no
f or mal actions, since it was just an
I nformational discussion, no one expressed
opposition to the devel opnent.

M. Kisha explained to you about
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the Helix Hotel, our nei ghbor to the east, and
you are already aware of M. Aronson, our
nei ghbor to the west. To further denonstrate
the |l arge base of support that we have been
able to secure in our plan, | would direct you
to the two newspaper articles that are part of
t he record.

Bot h articles appear ed I n

publ i cations of The Current. | amfully aware

t hat the devel opnent community often does not
recei ve favorable press. It was refreshing to
see these articles and, as one of the
reporters told ne, having the kind of
community support that the Braxton has is
news.

Further and finally, that support
al so cane fromthe O fice of Planning and the
H storic Preservation Ofice. Wile ny
initial reaction to the handling of the raze
permt application was |ess than favorable,
working with the staff since that historic

desi gnation was approved, defined a design
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solution that both respected the historic
signi ficance of the building and was
econom cal ly viabl e, has been truly an effort
in a spirit of conpromse that | have rarely
seen between a public and private endeavor.

| commend the efforts of the staff
and | appreciate their support. In
conclusion, | believe that we have achi eved a
broad and nearly unani nous |evel of support
for our project. I thank you for your
attention to ny comment s and your
consi deration of our application.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you very nuch.

MR GRCSS: Good afternoon, M.
Chai rman and Menbers of the Board. | am
Nat han W Goss, a city planner at the Law
Firmof Arnold and Porter. | will summarize
our addressing of the three tests for the
vari ances.

Test nunber one, the property nust

be unique and exceptional, we have severa
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factors there. First, the building was
constructed in 1912 prior to the establishnent
of Zoning Requlations in the District of
Colunbia, and it's a nonconform ng structure
under the Zoni ng Regul ations.

And, as our statenent points out
and M. Col bert al so, sone of these
nonconformties, especially the nonconform ng
side yards, in effect created nonconform ng
courts when the zero side yards, which are
allowed as a right, were created in the
addi ti on.

Second, t he property S a
nonconf orm ng use because of its long history
as a transient use in a residential zone.
Third and nost inportant, the regulatory
hi story and zoning and historic preservation
affecting this property is al so exceptional.

The Zoni ng Regul ati ons wer e
anmended in 1989 i n Zoni ng Conm ssi on Order No.
614, transient accommodations, to require a

m ni mum stay of 30 days in a room ng house.
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Accordi ngly, at that point, the Braxton becane
a nonconformng use. Prior to that tine, as
the Board is aware, a room ng house was not
subject to a mninmumstay limtation and bed
and breakfasts and smal | tourist hones and t he
| i ke operating with room ng house Certificates
of Qccupancy.

Then as to historic preservation,
in April of 2006 the property was desi gnated
as a historic [|andmark. The | andmark
desi gnation and subsequent exterior design
reviews required preservation of nost of the
exi sting building and the need to conply with
mandates regarding exterior design and
hi storic character

All of these constraints make
conpliance wth area requirenents and
conversion or enlargenent to a matter-of-right
use, such as apartnment house, wvirtually
| npossi ble on a financially viable basis.

Point two here addresses the

question of the use variance, which includes
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undue hardship as a test, and | believe M.
Ki sha has descri bed t he econom ¢ hardshi p t hat
goes along wth the physical constraints of
the property. And | guess | would say that
the economc hardship described is pretty
severe, and we hope the Board will take that
I nto consi derati on.

Finally, tests two and three for
the variances in general. The variances wll
not cause substantial detrinment to the public
good and will not inpair the intent, purpose
and integrity of the Zone Plan. The scal e of
the building will be fully wiwthin the scale
and urban design context of neighboring
bui | di ngs, which are predom nantly 90 foot
apartnent buil di ngs.

There will be no adverse |ight,
air or privacy effects i nposed on nei ghbori ng
bui | di ngs. | would nodify that to a degree
based on things | just |earned this norning
fromthe nei ghbor.

The skylight, which | believe is
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readi | y addressable, in terns of the scal e of
t he adj acent townhouse, of courseit's already
substantially in shadow being -- facing north
and surrounded by 90 foot apartnent houses.
So there may be sone, certainly sonme effects
on t hat nei ghbor, but we are in the R-5-E Zone
where 90 feet and 6 FAR is allowed as a
matter-of-right.

Al t hough t he additi on occupi es the
normal rear yard setback, there is a 15 foot
alley at the rear which creates spacing. The
proposed project is unlikely to create any
adverse parking or traffic effects because a
small inn on the periphery of downtown wll
primarily serve guests who arrive by air,
train or inner city bus and who w Il primarily
use taxis, pedestrian node and public transit
whil e in Washi ngton. For those guests who do
arrive by car, the owner has arranged reserved
off-street parking in the vicinity.

The Braxton is a |ongstanding,

| awful |y established transient use that is
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wel | -accepted by nei ghbors. The expansi on
proposed w Il only continue a pattern of qui et
occupancy within a high density apartnent
house district. The Historic Preservation
Revi ew Board granted concept design approva
on April 27, 2006, thereby indicating that the
restoration and addition are conplinentary to
the historic character of the building and t he
| mredi ate vicinity.

Based on the foregoing facts, the
applicant believes that the application
conplies wwth the three tests for approval of
the variances. That concludes ny statenent.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you.

M5. G ORDANO Ms. Eig will just
conclude with a fewremarks about the historic
character of the project.

MS. EIG Good afternoon. | am
Emly Ei g, architectural historian. |  was
brought into this project upon the owners

| earning that a | andmark applicati on had been
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filed. The building, as you know, was built
in 1912, 1913 by Hunter and Bell who were
prom nent early apartnent buil di ng designers,
and it was designed for John Warren who was - -
he and his brother were the devel opers of many
apartnment buildings at that tine.

Apartment buil dings in Washi ngton
were fairly new Wile starting in the 1880s,
they really didn't take off until the 1920s.
It was still a period of the devel opnent of
the building type, and | think al so expl oring
what was possi ble, who could live there, the
kind of things, were they |uxury, were they
for mddle class, things |ike that.

The building is unusual in that it
Is a very narrowlot and it had originally 20
apartnment units of four to six roons each,
though it's hard to sort of imagine how they
were fit in, because it's -- today there are
86 roons and, as you can see from the
phot ographs, they are very small.

In fact, | nust say personally
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that | thought they were exaggerating how
narrow t hese roons were until | actually went
to see them and | could alnobst touch both
walls. It was clearly -- it's not intended in
Its current configuration design to be a hotel
t hat nost peopl e woul d be attracted to because
of the size of the roons and its condition.
However, it has served in that
capacity for nore than 60 years because it
foll owed WOrld War |11 that the apartnents were
renoved and the room ng house arrangenent was
put into place. It has an interesting
preservation history and | think that m ght
help wwth this unique situation here, is that
it was one of the apartnent Dbuildings
identified in the 1980s Apartnent Building
Survey that covered from 1880 through 1945.
There were over 3,000 apartnent
buil dings identified at that tine, and it was
identified as a mansion-type apartnent
building in the National Register Miltiple

Property Docunent that was submtted to the
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Nat i onal Regi ster that put forward the sort of
hi storic context of apartnment buildings. It
doesn't designate them but it puts theminto
a context.

It is across the or nearby, |
should say, the greater 14'" Street H storic
District. It was not included in that area
nor were the buildings across the street that
wer e subsequently put forward by the Historic
Preservation Review Board itself as a
| andmark, a group of seven buildings, two
apartnent buildings and five row houses that
HPRB put forward as the 1400 bl ock of Rhode
| sl and Avenue.

These were, as | said, not areas
of or parts of the area that were included in
the Greater 14'" Street Historic District, but
right outside of it. There had been no
designations submtted until the spring of
2006, right before the hearing took place. It
was |like in late March. The hearing took

pl ace on April 27'"
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| think it's inportant to note
that the owner was, | believe, aware of the
previ ous designations that had taken place,
Its proximty to the Historic District, but
its exclusion fromthe H storic District and
| think it was very nuch a surprise, as they
have stated, but it nakes sense that it was a
surprise that it was desi gnated because there
were many opportunities to have designated it
prior to this.

The fact that it had not been
I ncl uded was i nportant. However, it becane
evident at the hearing that the Revi ew Board
had -- back when they did the designation of
1400 Rhode Island Avenue, it was stated that
t he board i ntended that the rest of that bl ock
should be, both sides of it should be,
i ncorporated into their Landmark Historic
District, but there had been no acti on on that
and it was sonething that unl ess you had been
at the hearing you woul d not necessarily know

that fact.
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When t he Revi ew Board di d
designate the building in 2006, they also
stated at that tinme that the Board should --
the staff should proceed to seek the
designation for the rest of the historic
bui |l di ngs that are on either side of the 1400
bl ock, that that was sonething that they
want ed to have done.

So this was alnost, if | could
guote fromthe actual staff report, the staff
recommendation, that essentially they wanted
this building designated as a |andmark, but
that it would not be forwarded to the Nati onal
Regi ster wuntil such tinme as the Historic
D strict was expanded.

So it was al nost l'i ke a
pl acehol der because this building, it's a very
nice apartnment building, but nuch nore
appropriately | think everyone -- in ny
opinion, as a contributing building to the
Hi storic District.

However, that was not -- it's not
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as easy to do a Hstoric District expansion as
it is to do a landmark, | think you are
probably aware of that, sothat it was -- it's
not that it doesn't nerit | andmark status, but
the goal was that nore buildings would be
designated, in fact, on that bl ock as part of
t he expansi on.

This obviously did put the owners
inavery difficult position, because they had
not been aware of what their future would
hold, and the Hi storic Preservation Review
Board staff, Steve Callcott, who is here was
the staff person, was very hel pful to everyone
when we sat down to talk about this, but it
becane -- it was very clear that there was
full intention to designate this building,
that it wasn't sonething that just cane out of
t he woodwor k

It was part of sonething that had
been pl anned for many years and per haps hadn't
been fulfilled in a way that was i ntended, but

that the Review Board and the staff itself
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supported the i dea of preserving this building
and that its designation would cone forward.
| think know ng that hel ped nake the idea of
conprom se nore palatable and that there
really was -- it was not going to be a useful
exercise to try to oppose sonething that
peopl e woul d support.

So then trying to deal with this
t hough becane a nuch nore difficult situation
because of its unusual form because of its
size, the way it was set back from the
property lines with these small areas of open
space that could not be reconfigured. And if
you |l ook at the building itself, the cross
form that the building has nmakes it very
difficult to conme any nore forward and fill in
the side |ot.

So by pushing it back, that was
the way that you could achieve. Wi | e
sonet hing woul dn't be visible from above the
buil ding, on the sides if you filled too far

forward, it was going to be very obvi ous and
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t here were sone natural places that you coul d,
in fact, expand the width of the building,
whi ch were to the back.

That put, obviously, nore pressure
on the ability to reuse the building, so that
Its form its setting and siting on the |ot
alsowerereally restricting what was possi bl e
here and what the Review Board would find
acceptabl e as an addition to the buil di ng and,
therefore, going into what was going to be a
practical use of it. So thank you.

CHAl RPERSON Rl FFI S: Thank you.
You' re saying what the H storic Review Board
woul d find practically useful.

M5. EIG Wat they were going to,
right, yes.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MS. EIG | think.

CHAI RPERSON CGRI FFI'S:  Ckay.

M5. G ORDANO  That concl udes our
presentation and we're happy to address

questions at this tine.
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CHAI RPERSON GRI FFI S: Excel | ent.
Any questions?

VICE CHAIR M LLER | am still
| ear ni ng about the HPRB, so ny question is who
filed t he application, t he | andmar k
application? D d that cone out of the HPRB
of fice?

MS. EIG  No.

VICE CHAIR M LLER O did that
cone from outside?

M5, EIG This application was
filed by the D.C. Preservation League, but |
shoul d say that they did not informthe owner
that they were doing that. In fact, | believe
it was the Preservation Ofice that inforned
themthat it was filed.

VICE CHAIR M LLER That's fine.
Thank you.

CHAl RPERSON R FFI S Any ot her
questions, clarifications? M. Turnbull?

COW SSI ONER TURNBULL: Thank you,

M. Chairman. | had a question. (oing back
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t hrough the recommendation by HPO, they are
basically agreeing wwth the proposal. They
agree with the general direction of the
proposal for four additional floors, that the
applicant be directed to increase the front
setback on the sixth and seventh floor to
further reduce the weight and visibility of
t hese top floors.

s that -- have you been in the
process of doing that or is that sonething
you're going to be | ooking at or --

M5. G ORDANO That has been done.

COW SSI ONER TURNBULL : That has
been done?

M5. G ORDANO  Yes.

COW SSI ONER TURNBULL: That is in

the plans that we have. You have addressed

t hat .

M5. G ORDANO  Yes.

COMM SSI ONER TURNBULL: Ckay. The
plans are difficult in one sense. The

drawi ngs that we have in a way are schemati c.
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We don't see any wi ndows on the floor plans,
soit's hard to figure out where the doors are
| eadi ng out onto the roof terrace. | nean,
you can sort of tell on sone of them but on
the elevations we sinply see w ndows. | am
| ooki ng at that.

Alot of the original front of the
buil di ng had either arched w ndows or there
are sone jack-arched w ndows. Are any of the
new w ndows going -- the wndows change
definitely in style. Are there going to be --
you're matching the brick from what |'m
understanding or you're not or it's -- |I'm
trying to get a flavor of what this addition
Is going to | ook |ike.

Are there jack-arches? Is it just
punched openings into a brick wall, totally
different wi ndows? What kind of a flavor are
we getting as we ook at this addition?

MR COLBERT: Three of the four
sides will be the continuation of punched

openi ngs because the existing walls of the
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buil ding will extend up, but then the one that
IS unique is the north facade, which is not
really visible from Rhode |sland Avenue.

That will have as nmuch glass as
possi bl e and the functional reason for that is
just that that is really where the potenti al
view and |ight can cone from so we're trying
to take advantage of that as nmuch as possi bl e.

But the existing building, there
w || be no changes to the nasonry openi ngs and
the ol d wi ndows. The new wi ndows that we wi ||
put in wll exactly be mlled to match the
profile and materiality of the existing
w ndows in the existing facade.

COWMM SSI ONER TURNBULL: Al t hough,
they ook differently. | nean, it's a double
hung w ndow, but it's a one-thirdto two-third
type rather than the split w ndows, at | east
on ny elevations show that. |'mjust trying
to get a flavor, understand what you' re doi ng.

MR, COLBERT: This is the existing

bui |l di ng and our intentionis to work cl osely
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with Steve Callcott to nmake sure that this is
an exact restoration of the existing building.
And then the facades above that on the sides,
we intend to have -- it will be brick and then
w th punched wi ndows.

And the only exception to that is
this thinner piecethat projects alittle bit.
W want to have as nuch gl ass as possi bl e and
Steve has given us sone comments. He is not
100 percent happy with this conponent of the
desi gn.

So ny client instructed ne that
after this hearing, the next step would be to
go back and continue working wwth Steve and
continue to refine this portion of it. But
other than that, for the nost part it is brick
wi th punched wi ndows and doubl e hung w ndows.

COMM SSI ONER TURNBULL: But is the
brick the sanme color brick? Are you matching
the existing brick in the front or what are
you - -

MR COLBERT: Well, this building,
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| i ke many, has one type of brick on the front
and then as you go around the corner, this is
kind of alight tennis gray brick, but then as
you go around the corner, a |l ess expensive and
red brick is used. So what we were thinking
of doing, since we probably could not exactly
match it, we would probably be using brick
there and then painting it so that thereis --
to create a kind of uniformty.

And | think that the best docunent
to ook at that expresses how you will view
that fromthe street is the docunent | abeled
CS-6, which shows the brick going up, but this
will all be brick here that is shown in the
renderi ng.

COW SSI ONER  TURNBULL: So the
back of the building there, other than the
front that is forward, is basically going to
be painted brick?

MR, COLBERT: Yes.

COW SSI ONER TURNBULL: The

existing brick would be painted and then you
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wi |l be painting the new brick?
MR COLBERT: Yes, | nean, but
we'll continue to work with Steve on that to

cone up wth a final resolution of how that
can be handled. And I'msure that if you all
have sone things that you would like to see,
you can either tell Steve or nyself and, you
know, we have a habit of trying to work wth,
you know, the community and fol ks as nmuch as
possi bl e.

CHAl RPERSON GRI FFI S: "Il pass
down the nenu.

MR, COLBERT: kay.

CHAl RPERSON (Rl FFI S: "1l start
with wi ndows. Ckay.

COMM SSI ONER TURNBULL: Thank you.

CHAl RPERSON GRI FFI S: Anyt hi ng
else? | think good clarifications on that.
There was a little bit. Cbviously, we're not
getting into the total design criterion, but
a full understandi ng of what i s bei ng proposed

I's assisting in our review of the zoning.
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M5. G ORDANG Right.

CHAl RPERSON R FFI S: Any ot her
questi ons?

M5. GORDANO If | could just add
that the Review Board has granted concept
approval to this with the delegation to staff
for the final design details.

CHAl RPERSON @RI FFI S: Oh, okay.
Very well. Anyt hing el se? s the ANC
present, ANC 2F?

COMM SSI ONER TURNBULL: | just had
one question. You said there is no
restaurant, but there is on that --

CHAI RPERSON CGRI FFI'S:  Di ni ng.

COW SSI ONER TURNBULL: There is a
dining roomw th a kitchen?

M5. G ORDANO. That is where the
conti nental breakfast will be served.

COW SSI ONER  TURNBULL: Ckay.
Thank you.

CHAI RPERSON GRI FFI'S: Perfect. No

nore talk of food, M. Turnbull. Very well.
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Exactly. Again, is 2F present, 2F? Not
noting any representative of the ANCin this
application, let's nove ahead then. Let's
nove on to the Ofice of Planning.

M5, THOVAS: Good afternoon, M.
Chai rman, Menbers of the Board. | am Karen
Thomas with the O fice of Planning and | have
here wiwth nme on ny right Steve Callcott from
the H storic Preservation Ofice and he wll
speak to the Historic Preservati on perspective
in this case.

The Ofice of Pl anni ng IS
reconmmendi ng approval of the variances from
the area and nonconform ng structure and use
provisions to allow the renovation and
enl argenent of the existing transient room ng
house to operate as an inn.

The history of this property is
wel | -docunmented in Hstoric Preservation
reports and the Ofice of Planning supports
the retention of the building as part of the

District's historic fabric. W determ ned
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that the property has uni que characteristics
that would create a practical difficulty for
the applicant in updating the property and
would create an wundue hardship for the
continued operation in its current use.

The vari ances request ed are
necessary due to the property's narrow wi dth
at 45 feet, the existence of the room ng house
I n predating the 1958 Zoni ng Regul ations, the
property's recent historic designation after
t he applicant acquired the property, devel oped
pl ans to denolish the structure and construct
a mtter-of-right conformng use in the R 5-E
Zone District and, with respect to the use,
t he change in the Zoni ng Regul ati ons by O der
No. 614 in 1989 which rendered the |ong-
establ i shed use as nonconf orm ng.

These factors we believe create a
practical difficulty for the applicant in
redevel oping the property in conformance with
the area requirenents of the R-5-E Zone

District, as discussed in our report, and we
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bel i eve the requested area variances coul d be
granted wi thout substantial detrinent to the
Zone Regul ations and Map.

The property's conditions have
also created an undue hardship for the
applicant in continuingthe operation. And in
buil ding's present condi tion, a recent
hi st ori c desi gnated created a hardship for the
applicant in redevel oping the property as a
matter-of-right as previously stated.

Therefore, as discussed by the
applicant, OP is supporting the requested
expandi ng nonconformng structure with an
I ncrease to the | ot occupancy and a reducti on
inthe rear yard to permt the construction of
a functional contenporary inn. The proposed
addi ti ons woul d not exceed the hei ght and FAR
requi rements of the R 5-E Zone District. So
the result woul d not be out of character with
the existing neighborhood in terns of its
massi ng and scal e.

The current use has existed in
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harnmony with the neighborhood for over 60
years and would continue w thout additional
traffic and parking inpacts. Therefore, the
Ofice of Planning has concluded that the
criteria for variance relief has Dbeen
satisfied and we wll support this, the
vari ance request. Thank you.

CHAI RPERSON GRI FFI S: Excel | ent .
Thank you very nmuch. |Is there any questions
fromthe Board at this tinme? Questions of OP?
Does t he applicant have any cross of OP? Very
wel | . Let's nove ahead. A very good
afternoon to you, sir.

MR, CALLCOIT: Thank you.

CHAI RPERSON CGRI FFI S: W're
honored if not --

MR CALLCOIT: Wl |, it's a
pl easure.

CHAl RPERSON GRI FFI'S:  -- i npressed
that you are even here.

MR, CALLCOIT: So thank you, M.

Chairman. My nane is Steve Callcott with the
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Hi storic Preservation O fice and the Ofice of
Pl anni ng. And as you know, | don't typically

come and testify before you, but this is an

unusual case. As you have heard from the
applicants, it has clearly been a very
difficult one. It's not a poster child for

how r edevel opnent shoul d be done.

The applicants, of course, were
very much surprised by this 11'" hour | andmark
application submtted by the D. C. Preservation
League, which put them in an extrenely
difficult position. That position then becane
difficult for the Historic Preservation Revi ew
Board, who were not unani nously in support of
designating this building. They felt that it
was a very nice building.

Utimately, they did vote that it
met the criteria for designation, but they
were quite synpathetic to the plight of the
applicants and being surprised with this at
the I ast m nute, but neverthel ess had to wei gh

this against their criteria for designation
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and decided to do that, but it, obviously, put
the review board and our officeinadifficult
position with this.

Now, of ~course, the difficult
position conmes to you all in that you all are
bei ng asked to accept a nunber of variances
for the site. EmIly Eig and Nate G oss have
al ready gone through sone of the points, nost
of the points that | was going to nake about
sonme of the unusual aspects of this building.
As Emly said, this is sort of a transitional
apartnent buil ding before apartnent buil ding
design had really cone intoits full flower in
the 1920s and has a very, very tight floor
pl an that nakes reuse of the building very
difficult.

These very, very narrow side
courts are extrenely unusual. As Eric Col bert
referred to, it is, despite being a nansion
house in sort of its character, it really does
have a tenenent-1i ke pl an whi ch makes reuse of

the building very difficult. The solution
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that the review board ultimately has accept ed
for this building is an unusual solution. W
don't typically approve four floors being
added onto four story buil dings.

But it's one that while it's not
quite the sane criteria as you all consider,
It 1s sonewhat germane i n that we consi der the
context, we consider what the inpacts woul d
be, we consider what the visibility woul d be.
Inthis instance, this buildingis, of course,
wth the exception of the three story row
house i medi ately to the west, in a bl ock that
has a nunber of 90 foot apartnent buil dings
that are substantially | arger and bul ki er t han
this building is and this building wll be,
even when it is done.

The board felt that wth the
set backs that have been negotiated and have
been successfully negotiated now for al
floors, that this was a uni que sol ution that
worked in this instance, that it was quite

respectful to the historic building, quite
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respectful to the block and that we didn't
t hi nk had an undue burden or undue hardshi p,
sorry, I'mtrying to use your term nol ogy, on
the historic resources around it on this
building itself or on the block.

So I'm just here to lend ny
support for, | think, what is agai n an unusual
situation, adifficult situation for everyone,
but for which | think is ultimtely a
successful one.

CHAl RPERSON GRI FFI S: Excel | ent .
Thank you very nuch. We do appreciate you
being here to put forth that testinony, but
also to be able to answer any questions that
t he Board m ght have about sone of the reports
that are in the record. Wth that, are there
questions fromthe Board?

See that, you set them all
straight. | would certainly hope and as you
opened your remarks that | think that everyone
woul d tend to agree that this is an inportant

bui | ding and nay wel |l be a strong contri butor
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to a Historic D strict. well, | would
certainly hope that this wouldn't di mnishthe
I npact or the status of landmark status in
somewhat designating a building that may not
easily rise to that |evel.

But that's your business not m ne.
Wth that then, let's nove ahead unless the
applicant has any cross of M. Callcott.
Agai n, we appreciate his presence here today
as a participant in this case as it is
distinctly unique in this aspect.

Let nme ask the applicant a couple
of things as we go forward in this. | think
It has been well-stated in 2001.3 and 2002.5
the inpact or rather the relief that is being
sought in ternms of the addition to the
nonconform ng structure, both in use, but al so
i n physicality. If I'"mnot m staken, this was
a 20 unit building when built and that's where
It got the phraseol ogy of "The G and Mansion
House?"

MR CALLCOTT: | think the nansion
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house really refers nore to sort of the
topology of how the building |ooks on the
street.

CHAl RPERSON (RI FFI'S: | see.

MR. CALLCOIT: It's sort of a
| ar ge townhouse or pal azzo --

CHAl RPERSON Rl FFI S Ri ght,
right.

MR, CALLCOTT: -- style building.

CHAI RPERSON GRI FFI'S: I nteresting.
Was it |ooked at and pro formaed out for
returning it toits original configuration or
nore closely original configuration of 20
uni ts?

MR Kl SHA: Certainly not. Well,
when we originally |ooked at it and it just --
| mean, it doesn't even begin to work as 20
units.

CHAl RPERSON GRI FFI S: So on your
cal cul ations, just off the cuff, because you
rattl ed themoff pretty quickly, in ternms of

the pro forma that you did with condos, you
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woul d have to sell it upwards of $860 or over
a square foot and you said the market in the
area i s about $550.

MR, KISHA: R ght.

CHAl RPERSON CRI FFI S: What was
t hat based on? How nmany condom ni uns?

MR. KISHA: That was based on 59.

CHAl RPERSON GRI FFI S: And what's
t he massi ng that that was actually carved into
t hen?

MR KISHA: This building here.

CHAI RPERSON GRI FFI'S:  So that was
the matter-of-right condom ni uns?

MR KISHA: That was the matter-
of -right.

CHAl RPERSON (RI FFI'S: | see.

MR, KI SHA: Condom ni uns, yes.

CHAI RPERSON GRI FFI'S:  Well, that's
intriguing. W'Il find a cite for that one.
Ckay. In terns of the rent, was the $6, 000
for the rent of the unit, that was al so on the

matter-of-right project that you had been
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pursui ng? Am | understanding that correctly?

MR KISHA: The $6,000 a unit is
not as of the matter-of-right. That woul d be
I f we --

CHAI RPERSON Rl FFI S: ['m sorry,
did | say matter-of-right?

MR KI SHA: | take that back.
Both of those nunbers that | gave you are
based on adapting this historic plan to either
a condom ni umuse or to an apartnent use, not
this plan. | m sspoke when | saidit was this
pl an here.

CHAl RPERSON (RI FFI'S: | see.

MR KISHA: What | did was | took
t he square footage of what each unit woul d be.

CHAl RPERSON (RI FFI'S: | see.

MR. KISHA: And added the conmon
area space. FEric did sort of an overl ay.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, KI SHA: Because you --

CHAI RPERSON CGRI FFI'S:  Ckay.

MR KISHA: There is no wi ndows in
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t hese.

CHAl RPERSON @RI FFI S: So that
makes nore clarity then.

MR KI SHA:  Yes.

CHAI RPERSON GRI FFI'S:  Then the 20
units wasn't | ooked at, because you kind of
said it's a non-starter.

MR KISHA: Yes, yes.

CHAI RPERSON GRI FFI'S:  Even though
It mght be grand to have like, you know, |
don't know what.

MR KI SHA:  Yes.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR Kl SHA: For $3 mllion a
pi ece.

CHAI RPERSON GRIFFI'S: It woul d be
four units a floor.

MR, KISHA: Wth no parKking.

CHAl RPERSON GRI FFI S: Ri ght . So
you would have -- but on our calculations,
we're looking at in ternms of addressing

2002.5, the $860 to $550 of that site, that's
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on a big square footage of the total square
f oot age that's bei ng proposed in this nmassing?

MR. KISHA: That is correct.

CHAI RPERSON GRI FFI'S:  Ckay. \What
el se? Anything el se? kay.

VICE CHAIR M LLER  Let ne just --
| have a question.

CHAl RPERSON GRI FFI'S: Yes?

VICE CHAIR M LLER. So as an inn,
how much woul d you have to charge per room per
ni ght, do you know?

MR KISHA: Because it's alimted
service inn, we're hoping to increase the
rates about 150 percent, so it wll probably
be at around $170. W think that a 350 square
foot room based on sone market research that
we have purchased, is possibly viable and
that's the only thing that's possibly viable,
because only a hotel brings in that kind of
revenue.

VICE CHAIR M LLER:  Ckay.

MR KISHA: And even with that, it
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wll take 10 years for us to get our return
back instead of next year as it would have
under a matter-of-right. And we will get |ess
of a return.

CHAl RPERSON GRI FFI S: Mat t er - of -
ri ght condo buil di ng?

MR KI SHA: Condo buil di ng, yes.

CHAIl RPERSON GRI FFI'S:  Yes. Well,
they are two different products.

MR KI SHA: Yes.

CHAl RPERSON GRI FFI'S:  Ckay.

MR KI SHA:  Yes.

CHAI RPERSON @RI FFI S: So let's
nove ahead then. Let ne just ask, we do have
a party, as | recall, wth issues. You,
obvi ously, can avail yourself to cross exam ne
any of the w tnesses that you have heard from
t he appl i cant to al so t he Hi storic
Preservation and Ofice of Planning. Do you
have any cross?

MR GRIFFIN. No, | don't.

CHAI RPERSON GRI FFI S: Excel | ent .
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Thank you very much. Just to clear that up.
Let me then call to any persons present in
Application 17525 I n support of t he
application to conme forward to present
testinony. Any persons? Then let's say any
persons in opposition to Application 17525
come forward at this tinme. Not noting any --
wait a mnute. They are stormng the tables.
You have to cone up. You have to be on a
m cr ophone.

MR CGRIFFIN W're in -- Mrk
Giffin again. Aml|l --

CHAl RPERSON GRI FFI'S:  You're on.

MR GRIFFIN s this working?
|"mrepresenting Ms. Patti Aronson who |ives
at 1442 Rhode Island, which is imedi ately
west of this building. W're in support of
this application, provided that the property
I's | ooked after. The use previously has not
been a use that was acceptable to ny client,
that this is a nore copasetic use.

So | anticipate that -- we had
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been working on comng up with an agreenent.
We just ran out of tinme. W' re agreenent --
we have agreed in principle. | anticipate
that what we wll do is we'll submt an
agreenent to the BZA denonstrating our support
I n our agreenment for this project.

CHAI RPERSON GRIFFI'S:  And a draft

of that was submtted. |Is that correct?

VR CGRI FFI N: That Is our
testi nony.

CHAI RPERSON CRI FFI S: The

constructi on agreenent?

VR. CGRI FFI N: That Is our
testi nony.

CHAI RPERSON GRI FFI'S:  What's this
construction agreenent? D d you submt this?

MR GRIFFIN. No, | didn't.

CHAl RPERSON GRI FFI'S:  Onh, you guys
submtted this?

MR KI SHA: W didn't submt it.
My | see it?

CHAI RPERSON CRI FFI'S: No.
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MR KISHA: | haven't seen it. |
don't know what you are | ooking at.

M5. AORDANO It m ght have been
a draft, yes.

CHAI RPERSON GRIFFI'S: Is it not?

M5. G ORDANO. That was faxed in.
It was a draft.

MR. GRI FFI N: W anticipate
si gni ng an agreenent.

CHAI RPERSON CGRI FFI'S: | just don't
think --

MR Kl SHA: |"'m happy to sign
Mar k' s agreenent right now.

CHAI RPERSON  RI FFI S: It never
happened before soneone taking sonething out
of my hands. Ckay.

MR GRIFFIN:  You're fired.

CHAI RPERSON CGRI FFI S: Ckay.
Believe ne, we've got 20 copies. That's 19.
Al right. That's fine. And | understand and
that's the way you started.

MR CGRIFFIN.  And | just want to
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make sure that we believe the BZA to submt

that after -- without the record bei ng cl osed.
CHAI RPERSON @RI FFI S: And the
el ement, | just want to be cl ear, because the

el ements are a factor, are nore construction
oriented. Is that right?
MR, CGRIFFIN Yes, that's correct.
CHAI RPERSON GRI FFI'S: | nean, it's
headed " Construction Agreenent.”

MR KISHA: Well, that was not ny

agr eenent .

MR CRIFFI N He has never seen
this.

CHAI RPERSON CGRI FFI'S: | see.

MR, GRIFFIN. | have submtted can

testi nony on behalf of --

CHAl RPERSON Rl FFI S Ri ght,
right.

MR CRIFFIN -- M. Aronson.

CHAI RPERSON CGRI FFI'S: | got that.

MR GRIFFIN:  And which --

CHAI RPERSON GRI FFI'S: Ckay.
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MR R FFIN -- lays out our
concer ns.

CHAI RPERSON GRI FFI'S:  Perfect.

MR, GRIFFIN:  Which we believe now
wi |l be the subject of an agreenent.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR CRIFFIN.  Wiich we'll submt
to you.

CHAI RPERSON CGRI FFI'S:  Cool .

MR CGRIFFIN. After this hearing.

CHAI RPERSON CRI FFI S: Ckay.
Anything el se then you want to bring to our
attention, at this tine?

MR GRIFFIN: No, that's fine.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, GRIFFIN:  Thank you very nuch.

CHAl RPERSON GRI FFI S: Thank you
very much. W do appreciate it. Let ne turn
It over to you then for closing.

M5. G ORDANC. Sorry, | apol ogi ze.

CHAl RPERSON GRI FFI S: That's all
right.
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M5. 3 ORDANO W& were working on
a draft until we kind of --

CHAI RPERSON GRI FFI' S:  That's good.

M5. G ORDANG -- decided on a
different approach and we faxed that in so
that we could ook at it and share it with M.
Giffin.

CHAI RPERSON GRI FFI'S:  That's fi ne.

M5. G ORDANO But it wasn't
I ntended to go to the Board.

CHAI RPERSON CGRI FFI'S: N ce.

M5. G ORDANO | didn't nean to
grab it out of your hand.

CHAl RPERSON @RI FFI S: That's all
right.

M5. G ORDANO W' re concl udi ng
our case, at this point. W feel that -- |
don't know how many -- | don't think | have
ever heard a case where |'ve heard the word
unusual and uni que used so much, so | think we
have clearly denonstrated the uni queness of

the situation, the specific peculiarities of
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this property and the difficulty in adapting
for use.

And I think that we  have
established the hardshipto this. The property
owner certainly did not purchase this property
wth the intention of continuing this use and
the nunbers didn't work for that. The
addi ti on was a necessity to nmake this property
capable of being preserved and adaptively
reused. And | think M. G oss sunmari zed very
adeptly the fact that this wll do no harmto
t he Zoni ng Regul ati ons.

There will be no adverse inpacts
of this use, particularly so with our working
with the adjacent property owner on her
privacy issue and I|imting construction
I npacts to the extent possible. And with
that, ['lIl conclude this case and ask the
Board to nmake a decision at such tine as they
feel is appropriate.

CHAI RPERSON GRI FFI S: Excel | ent .

Thank you very nmuch. Any followup fromthe
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Board? Any questions or clarifications? Very
wel | . Only because we are three hours into
our afternoon still in the norning session,

don't think this is right for us to nove

f orwar d. So I'm going to set this for
deci si on maki ng. It will be on the 14'"" of
Novenber .

However, with that time, | would

keep the record open for two things. One is
the agreenent, if it comes in. | want to be
absolutely clear that we can keep that into
our record. The Board would only adopt
anything in there that was directly related to
the zoning elenents of which would then be
under relief.

However, we can nmake note of that
asit'sinthe record, but, frankly, it should
be self-executing by the signatures between
the two parties and we're aware of it. There
IS one piece that has cone up that | find that
hasn't been fully addressed or to ny

understanding is the privacy and there is a
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skylight issue. As such, a narrative
description of how that's being dealt wth
would be appropriate for the Board to
understand how the massing is inpacting the
adj acent property.

And that would be hopefully
| ndependent of any other larger piece of
agreenent, so that we don't have to cull
t hrough necessarily and find it, but have it
directly addressed. s there anything el se
the Board needs in terns of filling out the
record on this?

If there's not then, yes?

M5. G ORDANO. That would cone iIn

wtha --

CHAI RPERSON CGRI FFI'S: M ke.

M5. G ORDANO  -- proposed order,
| guess, or, | guess, we could do a sunmary

order, since there is technically not a party
I n opposition.
CHAI RPERSON @RI FFI S: | don't

think we need a draft order. | don't see any
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reason why this wouldn't go to sunmary order,
wth notes, of course, in that Ilimted
narrative in the summary order, which we have
done before, just to nmake note of certain
el ements of fact. So | don't anticipate.
Certainly, you can submt one if you would
like, but | don't think it would be -- it's
not requested by the Board, at this tine, to
have a full order issued on this.

Really the confluence, well, "Il

| eave it at that. Ckay. Very well. | f
there's nothing further then, | think we're
clear on what we're having submtted. It

would be in then just one subm ssion.
Qoviously, we'll serve it to everyone, the
parties and the ANC "' m not having any
response tine to any of this information.

So | would i ke to have everything
in in a tinmely fashion, as you have heard
sitting here for the l|ast eight hours. e
have a |ot of subm ssions comng in. The

staff is already | ooking at ne angrily for the
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limted tine they have to get it to us by the
14'". So | would like your's in by the 30'" of
Novenber. |s that possible?

Did | say Novenber? Good, because
we'll decide it 15 days after we -- before we
get your subm ssion. The 30'" of October
that would be at 3:00 then, that's a Monday.
And, obviously, if there is absolutely
catastrophic difficulty in nmeeting that, you
can coordinate with the staff. However,
that's when it would be tinely served.

Ckay. Anything else then?
Everyone cl ear?

MS. BAILEY: M. Chairman, sorry.

CHAI RPERSON CRI FFI'S:  Yes, ma' anf?

MS. BAI LEY: | have a point of
clarification. The exhibit that Ms. G ordano
spoke of earlier, the construction agreenent
that we received by fax, we did exhibit that,
so should we renove that fromthe record?

CHAI RPERSON GRIFFI'S:  It's in now.

MS. BAILEY: Ckay.
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CHAl RPERSON @RI FFI S: There's no
need to get around it. | nean, we have all
| ooked at it. And | don't think it's any harm
unl ess you have great objection to doing that.
Qobvi ously, we're going to get sonet hing fresh,
but it shows that there was work happeni ng and
all that.

Ckay. Anything else then? Any
other clarifications? Very well. Is there
any ot her business for the Board this norning?
No ot her business, then let's adjourn. Thank
you all very nuch. We appreciate your
patience coming wth us all through this
norni ng and we | ook forward to those further
subm ssi ons.

Wth that t hen, the norning
session is then adjourned. W're going to
take a quick 35, 40 m nute break and call the
af ternoon session. |1'll conme up, have a seat
and we'll take procedural questions as ny
Board runs off and hopefully grabs ne a

sandw ch when they grab thensel ves one.
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Ms. Perry, a very good afternoon
to you.

MS. PERRY: H, thank you. e
have one w tness who cannot stay here any
| onger, a nenber of the comunity. Is it
possible, and | know it's kind of strange,
that she testifies now, because we're the
first case of the afternoon.

CHAI RPERSON GRIFFIS: Only if she
buys | unch.

M5. PERRY: Can you buy | unch?

CHAI RPERSON R FFI S: No, |I'm
ki ddi ng. W have to be a little bit nore
of ficial.

M5. PERRY: | know it's unusual.

CHAl RPERSON GRI FFI' S:  Because | ' ve
got lawyers surroundi ng ne.

M5. PERRY: But she really cannot
stay here any longer. Her office has called
her .

CHAI RPERSON GRI FFI S: VWhat case
are you?
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M5. PERRY: A few tines.

CHAI RPERSON GRI FFI'S: What case i s
she with?

M5. PERRY: The John Klein. The
first case of the afternoon.

CHAl RPERSON GRI FFI S: And how --
what time does she have to | eave
realistically?

M5. PERRY: Well, she --

M5. GUTMAN:  Well, like two hours
ago. You said you were going to start at
3:00, so | stayed.

M5. PERRY: Her office has been
paging her to cone back, so she thought we
woul d be on closer to the 1:00.

CHAI RPERSON CRI FFI S: Yes, well,
didn't we all? Yes.

M5. PERRY: | know.

CHAI RPERSON CGRI FFI'S:  Have a seat.

MR SCHM TT: Yes, good afternoon.

CHAI RPERSON GRI FFI S: Turn your

m ke on, please. Have a seat. You need to
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just state your nane and address.

MR SCHM TT: I'mRi chard Schmtt,
attorney for M. Klein.

CHAl RPERSON @RI FFI S: Excel | ent .
Thank you.

MR SCHM TT: I'mRi chard Schmtt,
the attorney for M. Klein. My suggestion
woul d be that the wonman | eave and cone back
| ater this afternoon.

M5. PERRY: Well, let nme get her
for you, nmaybe that would be easier if you
don't m nd.

CHAl RPERSON @RI FFI S: It sure
woul d.  Yes, absolutely.

M5. GUTMAN: | just don't think it
wi |l be practical for ne to conme back, unless
you are still going to be here at 5:00 this
afternoon, so | --

CHAI RPERSON @RI FFI S: Vell, we
have, as | see it, two scenarios. One, you
submt your testinony in witing into the

record and the Board will take that up. Two,
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you stay and we'll put you on first as soon as
we call the case. Whi ch would you prefer?
You can put your mke on. You have witten
testinony here today?

M5. GUTMAN: | have a letter.

CHAl RPERSON GRI FFI S: Sure. Ms.
Perry can put it in.

M5. GUTMAN.  And also one from a
nei ghbor.

M5. PERRY: | can put it in.

CHAI RPERSON  GRI FFI S: That's
great.

MS. PERRY: It's not the sane as
hearing it from her and being able to answer
questi ons.

CHAl RPERSON CGRI FFI'S:  Sure, sure.
Any objection to that?

MR SCHM TT: No, Your Honor.

CHAl RPERSON GRI FFI S: Thank you.
It's a nice way to end to lunch as you bang
the gavel, but I'mnot actually. | appreciate

it. GCkay. This has been very informal and
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actually off the record, because we're not
even in hearing session. W haven't called
this case, but | wanted to take it up, because
of our tine.

Does anyone here in regards to
17527 have any difficulty wth what we have
now enbarked on doing in terns of taking a
witten testinony? Ckay. Good. Then give us
30 or 40 mnutes. W'l be back and we'll get
right into that case. Thank you all very
much.

(Wher eupon, the Public Hearing was
recessed at 3:04 p.m to reconvene at 3:58

p.m this sanme day.)
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A-F-T-EERNOON S-E-S-S 1-ON
3:58 p. m

CHAI RPERSON GRI FFI S: Good
af ternoon, | adies and gentlenen. Let ne call
to order our 17'" of Qctober 2006 afternoon
Public Hearing of the Board of Zoning
Adj ustnment of the District of Colunbia. \%%
name is CGeoff Giffis, Chairperson. Joining
me today is the Vice Chair, Ms. MIller, and
M. Etherly, our other esteened col |l eague and
Menmber of the Board. Representing the
National Capital Pl anning Conmm ssion with us
is M. Mnn and representing the Zoning
Commi ssion with us this afternoon is M.
Tur nbul | .

Copi es of today's hearing agenda
are avail able for you. Believe ne, |'mgoing
to go very quickly on these openings, as you
have had over two hours to review all of the
paperwork that's surroundi ng our hearing room
| think nost of you are famliar with our

proceedi ngs.
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But there are several very
| nportant pieces. O course, do not forget
that we are being recorded. W are recorded
by the Court Reporter on the floor to ny
right. Two witness cards need to be filled
out by everyone here present that wll be
addressing the Board. Please, get those over
to the Court Reporter prior to addressing the
Board, so that they have a record of who is
speaki ng. W are al so bei ng broadcast |ive on
the Ofice of Zoning' s website.

Attendant to all of that and al so
just to the procedures in the hearing room
qui etness, |'mgoing to ask that everyone turn
off cell phones and beepers, obviously, that
won't disrupt or lenditself to disruptingthe
transm ssi on of our proceedi ngs.

I"'m going to dispense with the
order for special exceptions and vari ances and
qui ckly get through to, in fact, the things
that | have to say and that is all proceedi ngs

bef ore the Board of Zoni ng Adj ustnent are held
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in the open and before the public in
accordance with the Sunshine Act.

W do enter into Executive
Sessions, both during or after hearings on
cases, sonetines to deliberate and nost of the
time just to review facts on a case. This is
al so in accordance with the Sunshine Act and
it's also in accordance wth our rules,
regul ati ons and procedures.

We do, of course, ask that people
pr esent not engage Board Menber s I n
conversations today as we are in our hearing
forumas it would tend to give the inpression
t hat we m ght be receiving information outside
of the official record.

Wth that, we are going to nake
all effort to conclude at arational tinme this
eveni ng. | appreciate everyone's patience
wth us as we had a very full norning, which
cannot always be anticipated how nuch
conplications go into each of t he

applications.
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However, with that, I'm going to
say a very good afternoon to Ms. Bailey, also
M. My is with us with the Ofice of Zoning.
Those persons present today that are going to
address the Board, | would ask if you woul d,
pl ease, stand and give your attention to Ms.
Bail ey and she is going to swear you in.

MS. BAI LEY: Wul d you, please
rai se your right hand?

(Whereupon, the wtnesses were

sworn.)

MS. BAILEY: Thank you.

CHAI RPERSON GRI FFI S: Excel | ent.
Thank you all very nuch. |f there are

questions of the procedures or any of the
el ements that you didn't understand or think
you mght have mssed in ny opening, |'m
perfectly happy at any tine to answer
questions of procedure. However, with that,
you have all been sworn in.

I|"mgoing to ask if anyone has any

prelimnary matters for the Board' s attenti on.
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Those are, of course, whether a case will or
shoul d proceed today, whether proper notice,
adequat e notice has been provi ded.

Ms. Bailey, are you aware of any
prelimnary matters that the Board needs to
take up in any of the cases this afternoon?

VMS. BAI LEY: Not at this tine,

CHAl RPERSON GRI FFI S: Excel | ent .
Are there any prelimnary matters in either of
the cases that should be brought to the
Board's attention, outside of those that we'll
take up as we call the cases? Not noting any
I ndi cation of having any, why don't we call
the first case of the afternoon?

V5. BAI LEY: Application No. 17527
of John R Klein, pursuant to 11 DCVR 3104. 1,
for a special exception to continue the use of
an accessory parking |ot under sections 213
and 2303, (the parking | ot was |ast approved
under BZA Order No. 16659 and it was on June

13, 2001), the property is located at 4418
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t hrough 4420 Connecticut Avenue, NW It is

Zoned R-1-B. It is located in Square 1971 on

Lot 825.

Attorney Richard Aguglia had a
matter to discuss with the Board. " m not
sure if that is still an appropriate matter at
this tine.

CHAlI RPERSON CGRI FFI S: W're
certain to find out. Yes, sir?

MR AGUGELI A Ri chard Aguglia
representing COM Enterprises t/a ZIPS. W
just decided to be -- we were going to ask to
be recognized as a party in support of this
application and |l eave it at that.

CHAI RPERSON CGRI FFI S: Ckay. So
you actually want to be established as a
party?

MR, AGUGLIA© A party in support.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR AGUGLI A: Party support.

CHAl RPERSON CRI FFI S: Well, it

woul d be the sanme standards, of course, as a
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party in opposition. It would have been an
application for standing. [t'"s not ny
understanding that you have that in the
record. |s that correct?

MR AGUGLI A: That's correct.
Then we would be a person in support as the
prime tenant.

CHAI RPERSON CGRI FFI'S: Sure. Ckay.

MR AGUGELI A:  CKkay.

CHAl RPERSON @RI FFI S: | think
that's very appropriate and, obviously, we
have gone t hrough your subm ssions already in
preparation for today. That sounds good.
What we'll do is call you up at the tine for
supportive testinony.

MR AGUGE.I A: Thank you.

CHAI RPERSON GRI FFI S: Excel | ent.
Thank you very nmuch. Anything el se then?

M5. PERRY: M. Giffis?

CHAl RPERSON GRI FFI'S:  Yes?

M5. PERRY: | have a question

then. |If there are only going to be all owed
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three mnutes to testify as a party in
support, but you have read their subm ssions,
whi ch contain sone itens that maybe need to be
resol ved ahead of tine, | don't know, because
we didn't get copies of everything. | read
the file down here where they are saying that
M. Kleindidn't know about the ZI PS order or
what ever.

CHAI RPERSON @RI FFI S: Sone of
that, I'mnot sure is germane to what we're
about to enbark on, but why don't we pick it
up as we get rolling on this?

M5. PERRY: (kay.

CHAI RPERSON GRIFFI'S:  And | think
alot of this is going to fall away in great
clarity very quickly. Sowth that, why don't
we nove ahead then and have you introduce
yourself for the record and you can nove
ahead. You can stand if you Ilike, but,
pl ease, make yourself confortable. You can
easily sit down if that's easier for you.

MR SCHM TT: Ckay. If it may
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pl ease the Board, | --

COURT REPORTER: | need you to sit
down, so we can hear you

CHAI RPERSON GRI FFI'S:  There it is
t hen.

MR SCHM TT: I  don't know.
That's okay. I'mnot a rock star. |[|f it may
pl ease the Board, ny nane is Richard Schmtt.
| am counsel for John Klein, the owner of the
property at 4418 through 4420 Connecti cut
Avenue, NW Directly behind this building
and across a public alley is the parking | ot
that we are requesting a renewal of a speci al
exception to operate the parking |ot.

That parking lot is in an R 1-B
Zone. The parking lot, to our know edge, has
exi sted since 1948. The Ofice of Planning
states that it has existed since 1961 and it
has al ways been used as a parking lot. And
prior to, you have heard that there was a
speci al exception granted in June of 2001, and

prior to that on Cctober 11, 1995 there was
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al so a special exception granted.

To our know edge, nothing has
significantly changed that would inpact this
Board's consideration of this application for
a renewal of a special exception. There is
and there may be nention of a dry cleaners in
this building, however, before the dry
cl eaners went into the building in 1988 --
'98, there was a PETCO pet store there which
al so had an extrenely hi gh vol une of busi ness,
because they groonmed and washed animals in
there and people had to cone in and out in
order to pick up their animals, and this was
In addition to anybody who was buying in the
store or transporting dog food out of the
store to their cars.

We believe that the -- we neet all
of the conditions. First, "A parking | ot
shall be located in its entirety within 200
feet of an existing Conmmercial or Industrial
District." This parking lot is wthin 200

feet. It is separated only by a 20 foot
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all eyway, public alleyway from the 4422 --
excuse nme 4418 and 4420 Connecticut Avenue.

"A parking | ot shall be contiguous
to or separated only by an alley from a
Commercial or Industrial D strict." It is.
As | said, there is a 20 foot alley and the
buil dings in the -- on Connecticut Avenue are
within a Coormercial District.

Further, that "No dangerous or
ot herwi se objectionable traffic conditions
shall result fromthe establishnment of the use
and the present char act er and future
devel opnent of the nei ghborhood will not be
affected adversely." This parking lot is
surrounded by ot her parking | ots and an all ey.

Behind the parking lot there is
residential honmes. My understanding is that
in the past, M. Klein has requested
perm ssion to build a wooden fence behind the
parking lot in order to shield those hones and
has been deni ed that request.

The nunber of parking spaces in
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this parking lot are 19. 13 of those spaces
are used by ZIPS Dry O eaners. The ot her
spaces are used by the other tenants in the
bui | di ng. The O fice of Planning in their
subm ssi on expressed sonme concern that sone
conflicts between users of the parking | ot
while exiting and entering, particularly
during rush hour, exists. | wll conme back to
that particular issue at the end.

"The par ki ng | ot shal | be

reasonabl y necessary and convenient to other

uses in the vicinity, so that the Ilikely
result wll be a reduction in over-spill
parking on neighborhood streets.” 4418

through 4420 is next to a Days Inn to the
south and then to the north is a Burger King,
t hen a car wash and there are ot her comerci al
bui | di ngs on that bl ock.

Thi s par ki ng | ot W th t he
addi tional parking spaces does result in a
reduction in the over-spill par ki ng on

nei ghbor hood streets. And particularly, it's

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

375

reserved for the use, the 13 spaces, of ZIPS
Cl eaners and t hose persons, those custoners do
use the parking |ot.

"The mpjority of the parking
spaces shall serve residential uses or short-
term parking needs of retail service and
public facility usesinthe vicinity." | have
al ready covered that in that the 19 spaces, 13
of which are used by ZIPS and the others are
used by the tenants on the second fl oor of the
bui | di ng.

W believe that all of this
qualifies this parking lot for a grant of a
speci al exception. The standard by which the
BZA shoul d approve a special exception set
forth in section 3104.1 of the Zoning
Regul ati ons, "A special exception will be in
har nmony wi t h t he general purpose and i ntent of
t he Zoni ng Regul ati ons and Zoni ng Map and wi | |
not tend to affect adversely the use of the
nei ghboring property in accordance wth the

Zoni ng Regul ati ons and Zoni ng Maps."
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W argue that this parking |ot
does not. Moreover, there are other parking
| ots, one for the Days Inn and one for the
Burger King, adjacent to this particular
parking lot. | would like to returnto the --
well, the Ofice of Planning has submtted a
report and they are recomendi ng an approval
Wi th certain conditions.

Those conditions, we had all asked
for those to be included, except for one
little matter as to the contract for the
| andscapi ng. |'"'m not quite sure why they
state a | andscapi ng contract that was witten
I n 2001, when we have already submtted to the
Board and to the Ofice of Planning one that
was witten in 2006, but perhaps there is an
expl anation for that.

Returning to the Ofice of
Pl anning's recommendation for a parking
noni tor or other person to be in the parking
| ot because of what they described as the

conditions when people enter and |eave the
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parking lot, we don't dispute that fromtine
to tinme those conditions cone to exist.
However, those conditions would not be caused
by the parking lot as such. It is -- may be
caused by other people using that alleyway.

The suggestion as to a parking
nonitor, there is no definition as to exactly
what a parking nonitor would do. In a second
subm ssi on, I have also included sone
objections to a parking nonitor in that not
only -- that a parking nonitor w thout nore,
has no authority.

Just an ordi nary person out on the
street, if anything, that person is opening
t hensel ves up to danger and not only that is
whoever enploys that parking nonitor is
openi ng thenselves up for liability, if that
par ki ng nonitor would do -- would get into a
scuffle wth a person. If that parking
noni t or woul d say damage a car or sonet hi ng of
that nature, which | can't see one happeni ng,

but | can see clains being brought on those
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cl ai ns.

The traffic fromthis parking | ot,
to ny know edge, does not back up so that
there are cars comng -- oOr excuse ne,
extending into the street. The distance from
the street, the adjoining -- the Days Inn to
the parking lot is nmeasured in yards and not
feet. This -- any traffic that may be backed
up would not be caused by this particul ar
parking lot to extend into the streets.

For those reasons, we ask that the
speci al exception be granted for -- we had
originally stated five years. A person over
inthe Ofice of Planning had questi oned ne as
to why we didn't ask for 10 years. Quite
frankly, we would |ike to change our request
to 10 years, because as | said, this parking
| ot has been in existence at | east since 1963
and we do not see any reason for comng --
having to burden this Board every five years
or so with an application again for the --

this special exception.
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| amaware that there are going to
be objections and statenents nmade and
conpl ai nts nmade about the parking lot and I
woul d ask for the opportunity to answer them
and rebut them

Next to nme, I'msorry, very sorry,
I's Joe Borger, the property manager for this
property. He has been nmanagi ng the property
for over 10 years and has personal know edge
of the property and stops by it regularly and
was, in fact, there this norning and saw or
observed that sonme of the parking spaces at
9:00 this norning were enpty, which would be
at least at the end of the rush hour for the
dry cl eaners.

W do not see that there is
anything, any problem with this particul ar
par ki ng | ot.

CHAI RPERSON GRI FFI S: Excel | ent .
So he's available for questions if the Board
has?

MR, SCHM TT: Yes.
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CHAI RPERSON CGRI FFI S: Very good.
Anyt hi ng el se?

MR. SCHM TT: No, Your Honor, that
would be -- that's all that we have.

CHAI RPERSON GRI FFI S: Excel | ent.
So let nme see if | understand the testinony
that you have provided. Not testinony, the
review of the application that you provided
this afternoon and also in that which was
subm tted previously.

First, let me ask you is it your
understanding that this request for special
exception conplies with all of the provisions
i n Chapter 23 of the DCVR 117

MR. SCHM TT: Yes, it does.

CHAI RPERSON GRI FFI S: Excel | ent.
Ckay. And you don't have any problens in
requesting the conditions as set forth in the
O fice of Planning' s anal ysis except for two,
as | have understood them One is that the
period of 10 vyears and the renoval of

Condition 13, which goes to the traffic
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coordinator. |Is that right?

MR. SCHM TT: Yes, and | had al so
brought up the --

CHAI RPERSON GRI FFI S: The
| andscapi ng.

MR SCHM TT: ~-- reference to the
gardeni ng contract.

CHAl RPERSON Rl FFI S: Ri ght,
right.

MR, SCHM TT: W just don't
under st and why t hey woul d want to go back to--

CHAlI RPERSON CGRI FFI S: Good.
Carity on that, which is 9, but 10 in terns
of I andscapi ng, maintain healthy grow ng.

MR SCHM TT: Yes.

CHAI RPERSON GRI FFI'S:  Wiich is in
accordance with Chapter 23.

MR SCHM TT:  Yes.

CHAl RPERSON GRI FFI S: Sonmewhat
redundant, but good to al ways have in clarity.
Ckay. And then the hours of operation are

7:00 aam to 9:00 p.m |Is that right?
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MR SCHM TT: Correct.

CHAl RPERSON GRI FFI S: And let ne
ask you in terns of operation, how does it
open and how does it close?

MR BORCER Excuse ne, Joe
Borger, with the nmanagenent conpany.

CHAI RPERSON CRI FFI'S:  Sure.

MR, BORCER | apol ogi ze, | have
| aryngitis.

CHAl RPERSON @RI FFI S: Ch, |I'm
sorry.

MR BORCGER The parking lot is
operated by assigned spaces, so the dry
cl eani ng depot where ZIPS Dry Cl eaners i s now
known, when they shut down for the evening,
t hose spaces are cotermnous with their hours
of operation.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR. BORCER: The office tenants or
the other six spaces are office tenants and
those are 9:00 to 5:00 leases with them as

wel | .
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CHAI RPERSON GRI FFI S: But isn't
there i ke a chain that you put up to close it
of f?

MR. BORGER: No, there is not.

CHAl RPERSON GRI FFI S: Ckay. So
when we tal k about hours of operation, it's
nostly just an understanding of that's when
people wll be parking there because that is
what -- the dedi cated people with those spaces
are parked there.

MR BORGER: Correct.

CHAI RPERSON GRIFFIS:  So if a car
Is there after those hours it's there, what,
not in accordance with that condition, but it
Is not allowed to be there?

MR BORGER Well, the parking,
t he spaces t hat are assi gned, t he
responsibility for policing the spaces fall
upon the tenant that |eases that particul ar
space or, in this case, it's included in the
| ease.

CHAI RPERSON Rl FFI S: Ckay. I
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guess ny question directly, because | don't
understand, if you can't close this off,
right --

MR, BORGER  Correct.

CHAl RPERSON @RI FFI S: -- if you
pull a gate down and chain it up, then what
does the hours of operation go to?

MR. BORCER: That we don't -- we
do not provide under the | ease agreenents the
ability for anybody to park beyond t hose hours
of operation.

CHAl RPERSON @RI FFI S I see.
Ckay.

MR. BORCGER: The practical matter
Is if a neighbor pulled in there at 10: 30 at
ni ght and parked their car, it would be there.

CHAl RPERSON @RI FFI S I see.
Ckay.

MR SCHM TT: | would al so nention
that there has not, to our know edge, ever
been a chain across the parking |ot.

CHAI RPERSON GRI FFI'S:  Right. No,
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MR SCHM TT: And we're not aware
of any probl ens caused by the | ack of a chai n.

CHAI RPERSON CRI FFI S: Ckay.
Excel | ent . Any ot her guesti ons,
clarifications?

VICE CHAIR M LLER How | ong has
t he cl eaners been there?

MR, BORGER: The cl eaners' |ease
began in 1998.

VICE CHAIR M LLER: 1998. Ckay.
So since you had your |ast special exception
granted in this case, it's the sane tenant or
the sanme tenants, right?

MR BORGER: Correct.

VICE CHAIR M LLER: Ckay. Has
there been a change in the volune of traffic
on the parking lot since then, in the |ast
five years?

MR BORCER | -- froma practi cal
-- | don't know the answer to that question.

| mean, it's not policed and we don't count
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cars.

VICE CHAIR M LLER:  Ckay.

MR SCHM TT: If | could say
sonet hi ng. | know that M. Aguglia and his

client with ZIPS is here. My under st andi ng
fromtalking with themis that their vol une of
busi ness --

CHAI RPERSON GRIFFI'S: Well, let's
not specul at e.

VICE CHAIR M LLER  Yes.

MR SCHM TT:  Yes.

CHAI RPERSON GRIFFI'S: I f you have
got counts, then that is what she is asking.

MR SCHM TT: (Kkay.

CHAI RPERSON (Rl FFI S: It's not --
we don't need specul ation.

VICE CHAIR M LLER  And you speak
of a traffic coordinator in a fairly
hypot heti cal sense, that it would be a probl em
because -- and hasn't there been a traffic
coordinator at the site since June or since

Novenber 20047
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MR SCHM TT: ZIPS Dry C eaners
has been providing a traffic coordi nator under
a special exception that they obtained in
order to expand the space that they could use
for their business. M understanding is that
t hey made that deal or arrangenent in order to
have additional space. M. Klein was not
aware of that.

VICE CHAIR M LLER Right. | know
that's all in your papers. "' m just
wondering, and that order is expired and that
condi tion doesn't exist anynore.

MR SCHM TT:  Yes.

VICE CHAIR M LLER But since it
was in existence for a period of tinme, |'m
j ust curious what the experience was with that
coordi nat or.

MR BORGER You know, from a
managenent perspective, | don't have any
firsthand knowl edge. We're not aware of any
probl ens and | think probably the appropriate

person who also polices that par ki ng
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coordi nator would be ZIPS Dry C eaning, and
t hey can -- when t hey speak, they coul d answer
t hat question for you.

VICE CHAIR M LLER. Thank you.

MR SCHM TT: However, we were not
aware of any problens prior to the traffic
coordinator. |In fact, thetraffic report that
was submtted by ZIPS Dry C eaners in 2004 by
atraffic expert did not reconmend a traffic
coordi nator or anything that way, in that
matter.

And, quite frankly, there is also
sone questions to whether or not the traffic
coordi nator is supposed to be in the rear or
in the front of the building under ZIPS --

M5. PERRY: Ms. MIller, I'm going
to object to that answer because unless we
want to cross examne the traffic consultant
and cross examne that report, | don't know
whether that traffic consultant was even
aut horized to study the parking lot with the

nmonitor. You know, he is testifying about a
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2004 traffic study for ZIPS

MR SCHM TT: It's in your records
with the application for the 2004 exception.

CHAl RPERSON Rl FFI S: Ri ght .
Let's nove on. |I'mnot sure | understand the
objection, but it's done. Anything else you
would like to raise?

M5. PERRY: No, not now.

CHAl RPERSON  CGRI FFI S: | ndeed.
Ckay. Very well. Any other questions from
t he Boar d?

VICE CHAIR M LLER The fence
guesti on. Who denied you permssion for
putting up a fence?

MR BORCGER: Let me clarify that
point. This goes back to an exception that
was granted for this use. W have managed t he
property for over 20 years, so we have been
t hrough a nunber of exception processes. In
one of our subm ssions, the dunpster |ocation,
and there is a hill, the property, and if you

would li ke to see a picture of it it mght be
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hel pful .

CHAI RPERSON GRI FFI S: s that in
t he record?

MR, BORGER It's not in the
record. | took this this norning.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR BORCGER But let ne just say
there is a hill in the back of the property
t hat goes up, approximtely, about 15 to 18
feet. There is a cut-through from the
nei ghbors on t he back si de that cones down t he
hill to get to Connecticut Avenue.

When we did the | andscapi ng pl an,
we had proposed a fence in that plan to stop
the cut-through. Wen we did the exception,
It was requested that a fence not be installed
and we didn't install the fence. So we're
pretty anbivalent to it, either way.

VICE CHAIR MLLER So there is a
fence?

MR. BORGER: There is no fence.

VICE CHAIR M LLER: There 1s no
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fence. Ckay.

CHAl RPERSON GRI FFI S: Ckay. Any
ot her questions? Let's do, if you wouldn't
m nd, you don't have copies of that, do you?

MR. BORCGER: Yes, | believe we do.

CHAI RPERSON GRI FFI'S:  Can we j ust
provide one to Ms. Perry?

MR, BORGER: Certainly.

CHAl RPERSON CRI FFI S: And then
just put one in so we can take a | ook at what
you have now referenced. kay. s there
anything else fromthe Board?

| note that on the attachnent of
your subm ssion, and al so | oose Exhibit 9, is
the layout for the parking and this is an as-
Is condition that wll continue. s that
correct?

MR. BORGER: That is correct.

CHAl RPERSON @RI FFI S: Ckay. It
shows an area of | andscapi ng and then it shows
t he striping.

MR. BORCER: Yes.
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CHAI RPERSON GRIFFI'S:  And what is
the current condition of the surface and the
striping or is that what the photographs are
goi ng to show?

MR. BORGER: That's part of that.

CHAI RPERSON GRI FFI S: Sur e. V5.
Bailey on ny left wll take those into the
record.

MR SCHM TT: You mght want to
use these and not the canera.

MR. BORGER: Yes, we don't want --
don't worry about it. W have sone nore

pictures in the record already.

MR. SCHM TT: Yes, they're
col ored.

CHAl RPERSON GRI FFI S: Al right.
You have two photographs in. |Is that right?

MR. BORGER: | gave you --

CHAI RPERSON GRIFFI'S:  Ch, is that
not? Well, never m nd.

MR. BORGER: That is the sane.

CHAI RPERSON CRI FFI S: Al right.
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" m | ooki ng at one. There is a white site
wal |l in this photograph on the left side.

MR. BORGER: That's the -- that's
known as, as we di scussed, the Days Inn. That
Is referred to as the Days Inn parking |ot.
The opposite side is the Burger King parking
| ot .

CHAl RPERSON GRI FFI'S:  So you enter
in towards the what, towards the --

MR. BORGER: Toward the hill.

CHAI RPERSON CGRI FFI' S:  Aye, vyi, yi.

MR, BORGER: So it's sort of a
fan, single lane parking to the left and to
the right.

CHAl RPERSON GRI FFI S: Ckay. And
the diagram at the bottom just for the
record, where is Connecticut Avenue?

MR. BORGER: Wuld be down where
your pinky finger is.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, BORGER That is --

CHAI RPERSON GRIFFIS: So it's down
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on the bottom side.

MR, BORGER  Correct.

CHAI RPERSON QR FFI S: So
corresponding to this, we're standing in the
entrance in that photograph?

MR BORGER | was standing in the
public alley |ooking into the parking | ot.

CHAlI RPERSON QRl FFI S: So
Connecti cut Avenue is behind you?

MR, BORGER  Correct.

CHAl RPERSON GRI FFI'S: Ckay. W're
good. Anyt hing else? Questions on that?
Excellent. M. Perry, cross? No questions?

M5. PERRY: Not right now.

CHAl RPERSON GRI FFI'S: kay. Good
enough. Let's nove ahead. W have the Ofice
of Planning with us. Wiy don't we go to
Maxi ne Brown- Roberts? A very good afternoon
to you, ma' am

M5. BROAWN- ROBERTS: Thank you, M.
Chai rman. Good afternoon, and to Menbers of

t he Comm ssion, | amMaxi ne Brown-Roberts from
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the Ofice of Planning.

As outlined in our report, the
par ki ng garage has exi sted since 1961 and with
the nost recent approval being BZA Oder
16659, the Ofice of Planning believes that
the applicant has net the requirenents of
section 213.1. to 213.4, 213.6 and 213.7 as
outlined in our report.

Regardi ng section 213.5, the ANC
3F has expressed sone concerns that there are
some conflicts between users of the parking
|l ot while exiting and entering, particularly
during the rush hour tinmes when patrons are
hur ryi ng. The ANC has recomended that a
traffic coordinator nonitor the parking |ot
during high vol ume hours.

The applicant has suggested that
there may be other alternatives to solving the
probl em but has not suggested or put anything
f orward.

Regar di ng 213. 8, DDOT has

submtted a letter to OP in support of the
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application, but did not address the traffic
coordi nator issue. However, in conversations
wth them they indicated that they do not
have an opinion on this traffic coordinator.

An issue has since arisen since
the submssion of OP's report, that of the
trash on the |ot. The ANC has infornmed us
that the lot is kept wunclean of debris.
However, on the day that | visited, the
parki ng | ot was cl ean.

Secondl y, t he appl i cant S
proposing to maintain a | andscapi ng contract.
However, the applicant has not submtted any
information to substantiate that this 1is
happeni ng and the one that was submtted was
recently done to coincide with the filing of
t he application.

Qur Recommendation 13 calls for
the traffic coordinator on the site during
peak hours. So persons comng to ZIPS --
however, we are not certain on how effective

this person wll be because they do not have

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

397

any police powers to enforce parking.

The O fice of Planning requested
that the applicant or ZIPS provide an
alternative to the traffic coordi nator, which
may be nore effective. Therefore, the Ofice
of Planning is wlling to delete this
recommendation if an alternative can be found.

OP would also like to anmend this
application to include that the |ot shall be
kept free of trash and debris at all tines,
and that all signage on the parking | ot shall
be maintained in proper condition at all
times. We would also |i ke to anend our report
that addresses the community coments to
del ete the section where we stated the ANC
recomendat i ons.

The O fice of Planning, therefore,
recommends approval of the application wth
condi tions and w th t he anendnent s r ecommended
today. Thank you, M. Chairnman.

CHAl RPERSON GRI FFI S: Thank you

very much. Questions? M. Mller?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

398

VICE CHAIR M LLER | just wonder
I f you could clarify for ne the situation with
respect to the |l andscapi ng and t he | andscapi ng
pl an. | didn't quite understand what you
t hought shoul d happen. | think you said there
was a recent |andscaping plan in conjunction
with this filing.

M5. BROAN- ROBERTS: Yes. It is ny
i nterpretation fromthe order that when they
submtted the |I|andscape plan that the
| andscapi ng shoul d be mai ntained at all tines
and that -- because they were asked also to
put a contract that would show that the
parking ot would be -- that the | andscapi ng
woul d be mai ntai ned over tine.

However , we were not gi ven
anything to say, well, here was the contract
that we had in 1995, here is the one in 1996.
One was just done in tinme to put into the
application, so we do not know if this
| andscapi ng has been naintai ned over tine.

CHAI RPERSON CGRI FFI'S: Fol | ow up?
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VICE CHAIR M LLER: But you didn't
observe -- wth respect to your own
observation, the |andscaping |ooked like it
had been nai nt ai ned?

MS. BROMN- ROBERTS: Yes, yes.

VICE CHAIR M LLER And in
addition --

M5. BROWN- ROBERTS: |  nmust say
that, right.

VICE CHAIR M LLER:  Ckay.

M5. BROWN- ROBERTS:  Yes.

VICE CHAIR M LLER And did you
have a chance to observe problens with ingress
and egress or the traffic nonitor in action or
anyt hing on that?

M5. BROWN- ROBERTS: No, | did not,

because the traffic nonitor requirenent had

expired by the tinme | went out there. I n
addition to that, | went out there in the
m ddl e of the day. | had requested DDOT to

take a look at it. They said they went out,

Il think, at 10:00 in the norning and
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everyt hing was working fine.

They do see sone problens, but it
IS mnor. From our conversations, the
probl ens are mnor and, basically, they are
sort of dependent on people's behavior nore
t han, you know, a safety issue as of such.

CHAI RPERSON GRI FFI'S: I nteresting.

VICE CHAIR M LLER: And so DDOT
didn't submt anything in witing, did they?

M5. BROMWN- ROBERTS: They subm tted
aletter to OP two days ago, but | can submt
It into the record al so.

VICE CHAIR M LLER:  Ckay.

M5.  BROMN ROBERTS: It's very
sketchy. It's not -- it doesn't say anything
nore than what | have just said.

CHAI RPERSON CGRI FFI'S:  Which is --

VICE CHAIR M LLER:  Ckay.

M5. BROWN- ROBERTS: But | wll
submt it.

CHAl RPERSON Rl FFI S: --  they

didn't find any note of concern wth the
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application and they did not address this
traffic coordinator?

V5. BROWN- ROBERTS: No, they
didn't.

CHAl RPERSON Rl FFI S: Ri ght.
Ckay. Anyt hing el se? Questions, further
questions? Applicant have cross exam nation
of the Ofice of Planning?

MR SCHM TT: Yes. Al right. W
woul d like to point out that the | andscaping
contract that was submtted and has been
submtted with our application for the speci al
exception is dated February 9, 2006, the
begi nni ng of the grow ng season. There was no
intent to conme up with a contract --

CHAI RPERSON CGRI FFI'S:  Ckay.

MR SCHM TT: -- just at this
time. We wll submt the other contracts that
have been in effect since --

CHAl RPERSON  GRI FFI S: | f we
request. So your question is, M. Brown-

Roberts, are you aware that this was at the
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begi nning of the spring season?

M5. BROMN- ROBERTS:  No.

CHAl RPERSON GRI FFI'S: kay. Good
hard-hitting question. Anything el se?

MR BORCGER | could just -- no,
no.

CHAlI RPERSON GRI FFI'S: Good. Thank
you. Ms. Perry?

MS. PERRY: Ms. Roberts, are you
aware of the fact that the ANC contacted the
Departnment of Transportationinregardto sone
traffic concerns that the ANC had and asked
for their assistance?

M5. BROWN- ROBERTS: Yes. | think
you brought that to ny attention, yes.

M5. PERRY: And | have -- are you
aware that DDOT basically told us if the
Zoning Conm ssion sends an application, we
will coment on it? So they did not do any
traffic survey as far as safety of the |l ot or
pedestrians or even do an on-site inspection,
did they?
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CHAI RPERSON  GRI FFI S: You're
wondering whether DDOT did an on-site
| nspection?

M5. PERRY: Whet her they ever went
out there. Their report has not been shared
w th the ANC.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MS. PERRY: Even though we have
request ed.

CHAl RPERSON Rl FFI S: vell, |
think just for clarity, the Ofice of Planning
has i ndicated that thereis no official report
and what they are putting into the record now,
which we'll make sure you get a copy of, is
just an email address of this application.

M5. PERRY: (Ckay. Because we did
contact DDOT and we al so contacted the O fice
of Pl anning --

CHAI RPERSON CRI FFI'S:  Sure.

M5. PERRY: -- to request a real
traffic --

CHAI RPERSON (Rl FFI S: And we
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referred this application to them as did the
Ofice of Planning. GCkay. So your question
was to the O fice of Planning, are they aware
of whether DDOT did or did not do on-site --

M5. PERRY: | nspections.

CHAI RPERSON QRl FFI S: - -
| nspections?

M5. BROWN- ROBERTS: The letter
that | just submtted stated that they did go
out there, | think, last Friday.

CHAI RPERSON CGRI FFI'S:  Ckay.

MS. PERRY: Does the letter --
because we don't have it yet. Does the letter
say what tine? Didthey go out in the norning
rush hour?

M5. BROWN- ROBERTS: I think it
says 10: 00.

MS. PERRY: VWhich is after the
congestion in the norning rush hour. Ckay.

CHAl RPERSON @RI FFI S: Ckay. We
wll get to that email nmonentarily. Anything

else for OP? Very well. | don't have any
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ot her Governnent reports attendant to this
application. W can turn it over to you, M.
Perry, for your case presentation representing
ANC- 3F.

M5. PERRY: Thank you.

CHAI RPERSON CGRI FFI'S:  Certainly.

M5. PERRY: M nane is Karen Perry
and wth ne today is Conm ssioner Frank
Wnstead. |In discussing this application at
our ANC neeting, we tried to bal ance t he needs
of the --

CHAl RPERSON GRI FFI S: Your m ke
went of f.

M5. PERRY: W tried to bal ance
the needs of the community with the needs of
those that rent spaces from M. Klein. e
think our ANC had struck a great conprom se
W th conditions. W knew that if we voted
agai nst the parking lot, the cars woul d not go
away and the dangerous situation that exists
today woul d only be exacerbat ed.

You have a copy of our resolution.
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We are asking that for a one year, not a five
year and certainly not a 10 year special
exception. W have been nonitoring the
condition of this lot not just at the tinme of
renewal and we're not pleased wth the
condition. W want to see this | ot nmaintained
on a constant basis with trash and debris
renoved and | andscaping since this is a buffer
to the homes behind it. There is that
| andscapi ng buffer. There are hones behind
it.

There has been talk, and | want to
call your attention to the |andscaping
contract of February 9, 2006 and we quoted it
in our ANC resolution. Basically, it's a
| andscapi ng mai ntenance proposal to Borger
Managenent, reference, ZIPS Dry O eaners.

It only discusses in there, and
it's in our resolution, sidewalks and beds
from the parking area. Si dewal ks and beds
will only be performed four tinmes a year, that

pl anti ng beds, shrubs and trees will only be
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mul ched once a year and that |eaf renoval and
cl eanup of other debris will only occur once
a year in the spring. W are asking for a
contract not just to ZIPS, which this
ref erences.

You know, if ZIPS decides to nove
Wi thin the next five years or 10 years or two
years, there is no |andscape contract and
there is no cleaning. W think this |ot and
the trash and the debris needs to be cl eaned
up on a daily basis, whether it be | eaves or,
you know, dry cl eani ng bags, whatever, and we
haven't seen that happening. W believe that
other than that and the ZIPS, you know, that
we -- they agree with alnost all of the
condi ti ons.

As many of you al ready know, our
ANC is a stickler for conpliance wth BZA
orders and | think we have been here nmany
tinmes testifying in cases regarding that. The
| ast tinme we were here, and | was not part of

that case, but the BZA approved a specia
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exception for ZIPS Dry Cleaners to expand
their business and wth it cane that one
condi tion.

And in the sumary order, even
t hough it sai d nobody appeared i n opposition,
the transcript shows that there were three
tenants, residents, who disagreed with the
speci al excepti on.

That special exception is |inked
to where it says "The applicant shall enpl oy
a traffic coordinator,"” and it says "This
condition shall expire on June 13'" when the
speci al exception granted under BZA
Application No. 16659, corrected order, for
the use of the parking lot that is |ocated
behind the dry cleaning establishnent
expires." So that condition was really |inked
to this application that is before us today,
so that it could be considered, both of them
t oday.

In M. Schmtt's testinony or in

his subm ssion to you, he basically said M.
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Klein was not aware of the ZIPS application
and that one condition. | have given M.
Bailey two letters, one from M. Aguglia and
one from M. Klein where he signed that
application and he gave M. Aguglia from
Hunton and WIllians permission to act as his
agent .

So to now put in a subm ssion that
he wasn't aware of it, we don't find that
acceptable, and I think Ms. Bailey has given
you copies of those things. | just Xeroxed
themfromyour files, believeit or not, while
we were waiting for our case.

Even though this -- wait a m nute.
The speci al exception by John Klein for ZIPS
Dry Cl eaners, we believe he is responsible for
this parking ot nmonitor. W do find this |ot
danger ous and the reason we had asked DDOT to
get involved in it is that these are all
angl ed par ki ng pl aces and we had an enail that
we forwarded to DDOI from sone of the

resi dents where they said they have difficulty
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when the ot is full, negotiating this parking
| ot, because they are all angl ed spaces.

And in a lot of cases, when it's
full you have to -- you can only drive in one
way, so cars drive in. They are angled. 1In
a lot of cases there is no turnaround room so
they have to pretty nuch back out. Anyway,
basi cally, you know, |"mgoing to turnit over
t o Conm ssioner Wnstead and then | m ght pick
back up again.

MR, W NSTEAD: My nanme is Frank
W nst ead. | am ANC- 3F04 Conmm ssioner, 4545
Connecticut Avenue, N.W, Washington, D.C |
have t aken sone phot ographs whi ch address the
overspill parking that is related to this
parking | ot. Comm ssioner Perry is handing
themto Beverly Bailey.

MR, SCHM TT: (ojection. [|'m not
sure that there is any rel evance to overspill
fromthis particul ar parking.

CHAl RPERSON  CGRI FFI S: Ri ght .

Well, we got to get through it.
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MR SCHMTT: ZIPS is neeting all
of its requirenents, if there is parking
el sewhere, then that is not relevant to this
I nquiry.

CHAI RPERSON GRI FFI'S:  Under st ood.

MS. PERRY: W --

CHAI RPERSON @RI FFI S: | need to
hear what he neans by what the inpact is and
we'll get down, we'll get into the specifics
of it. But go ahead with your presentation.
We'll note that we're going to cone back to
that for clarity.

MR. WNSTEAD: | can clarify. [|'m
using the termoverspill loosely. 1f you |l ook
at the photographs, these are cars parking on
the sidewalk in front of the property. These
are -- fromny observations and while taking
t he phot ographs, these are custoners of ZI PS.
May | go into the photographs?

CHAI RPERSON GRI FFI'S: | guess. o
ahead.

MR, W NSTEAD: Ckay. The first
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phot ograph, this is in front of ZIPS. There
Is a car parked there. It has got D.C
pl at es. It's handi capped pl ates. The two
people at the rear, the man to the right, he
was the driver. The lady to the | eft, she was
t he passenger. You can clearly see under the
ZIPS awning their sign, free parking in rear,
but these people are still parking here.

To your far left, you wll notice
two caneras nounted and those are on the Kl ein
property and | believe they are used by ZIPS
to nonitor the front of their building. | f
you use a straight edge, you can see that the
| ower canera should be able to see that car.
The second picture, different angl e, sane day.

VICE CHAIR M LLER: Excuse ne, can
| interrupt you for a second?

MR, W NSTEAD: Sure.

VICE CHAIR M LLER Because the
applicant's attorney did rai se the question of
rel evance and now |'m wondering what the

rel evance i s, because this case isn't about
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ZIPS Cleaners getting a special exception.
This case is about just the parking |lot.

M5. PERRY: This is what is --

VICE CHAIR MLLER So is there a
connection here wwth the --

MS. PERRY: Yes.

VICE CHAIR M LLER: What is that?

M5. PERRY: The reference is
toward the need for a parking nonitor because
when that nonitor -- and | have the transcri pt
here from the testinony. That nonitor was
supposed to nonitor the front and t he back and
In the transcript is a statenent saying that
ZIPSw Il not service custonmers. And thereis
also in your transcript -- well, if you want
ne to get into it.

VICE CHAIR M LLER:  No.

M5. PERRY: As to what the nonitor
was going to do, and M. Klein is responsible,
we feel, for his tenants. He has |leases with
t hem

CHAI RPERSON GRI FFI'S:  But al |l that
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went to the operation of the ZIPS Dry C eani ng
and then --

M5. PERRY: But it's the need
still for the Zip, for that BZA order for a
nonitor to conti nue.

VICE CHAIR M LLER  So on the day
that these pictures were taken, there was or
there was not a traffic nonitor on-site?

MS. PERRY: He shoul d have been
on-site or, as | think ZIPS is now cl ai m ng,
they don't need it because they have caneras,
but the caneras were in place when they filed
their application in 2004 and here we have
caner as.

And | think the next picture, if
M. Wnstead wll let nme, shows a ZIPS
enpl oyee actual ly hel ping the peopl e take the
cl ot hes out of the car.

CHAI RPERSON (RI FFI S: | still
don't understand any connection to the
application that we have before us today.

V5. PERRY: It's the need for a
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nonitor to prevent all the traffic problens
that we're having.

CHAI RPERSON CGRI FFI'S: | f there was
a nonitor there or not there, how does it go
to the surface parking lot in the back? |
mean, the spaces don't change. The dedi cati on
doesn't change. The users coul d change.

W're not -- frankly, what 1is
before us i s not user or dedi cated or anything
of that nature, but rather the provision of
surface parking lot in a residential zone
based on the regulation requirenments that it
has a separation of not nore than a certain
di stance and is contiguous to a commerci al
ar ea.

M5. PERRY: | think it goes to the
need for the nonitor who can go out and tel
t hese people they need to park in the rear and
not on the sidewal k.

CHAI RPERSON RI FFI S: Wl |, I
don't disagree with you that soneone needs to

tell themthat it's illegal to park in the
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side yard. [|I'mjust not sure that we're the
authority to do that in this specific
application. W could probably turn the
Maryl and tag in, 221BTT, right now. | don't

m nd making a call nyself.

However, that's not to nmake |ight.
In all seriousness, this is ridiculous. I
mean, the condition you're showng in this
phot ograph, none of us up here are anused by
the stupidity of it, not only just the
unsi ghtliness, but also the fairly unsafe
condition that it's creating.

But we also need to stick within
what is reasonable jurisdiction for this
Board. So | guess directly said, |I don't want
to raise your expectations that we have any
control over what is happening here, so let's
conti nue.

M5. PERRY: (kay.

MR, W NSTEAD: (kay.

MS. PERRY: | don't think they

want to do those.
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MR, W NSTEAD: (kay.

VICE CHAIR M LLER Can | just ask
a question on this since you're not going to
go through these pictures. There is one that
shows it at Burger King. Now, is that --
woul d you t hen say that Burger King needs that
traffic nonitor?

CHAl RPERSON CRI FFI S: It isn't
t hough, but Burger King isn't -- I'"msorry.

VICE CHAIR M LLER: No, go ahead.

CHAI RPERSON GRIFFI'S:  But this is
t he photograph she is referring to. That is
t he sanme phot ograph.

VICE CHAIR M LLER: No, this one.

MS. PERRY: No, there is another

one.

CHAl RPERSON CRI FFI S: Yes, but
they are all -- yes, | see that. That is the
Maryl and car. You see, if you go from a

different direction.
MR W NSTEAD: Oh.

CHAl RPERSON GRI FFI S: ['"m sorry.
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Go ahead with your question.

VICE CHAIR M LLER Ckay. |Is this
a Burger King problemor --

MR W NSTEAD: No. Ckay. The
first three pictures occurred on one day. The
second two pictures occurred on a different
day. | tried to take photographs from
different angles to give better perspective.
That's what it is.

CHAl RPERSON GRI FFI S: That nmakes
sense. That nakes sense.

MS. PERRY: But it is a different

car on a different day still parked on the
sidewal k and it was not Burger King. It was
ZI PS.

MR, W NSTEAD: Yes. And on the
fifth picture, you wll notice the |ady
putting a bag into her car.

CHAI RPERSON GRI FFI'S:  Yes, she has
a startled | ook.

MR. W NSTEAD: That is a ZI PS bag.

She has a startl ed | ook.
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CHAl RPERSON GRI FFI S: We got her
tag nunber. No worries, M. Turnbull is al
over that. He is our federal representative
to take care of business. Gkay. | think we
have -- | nean, | -- you know, there it is.
There is no question we understand the
concern. Now, we just have to see if thereis
anything we can do with it.

M5. PERRY: | think it goes to our
poi nt that the nonitor was supposed to patrol
the back and the front, so to conply wth
par ki ng and regul ati ons and, you know, seei ng
that the business is kept.

CHAI RPERSON GRI FFI S: well, and
not standing -- as | recall, not standi ng when
that | ane was to be cleared for the commuter
traffic.

M5. PERRY: W also want to cal
your attention that ZIPS did not expand, to
our know edge. Instead, they have opened up--
when ZI PS cane to you, it was for an expansi on

and they took over space by a beauty parlor.
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| nstead, what we have -- and we don't know
whet her ZI PS actual |y expanded or not.

I nstead, they have opened up
another traffic generating store called Sips
that is now a tenant of M. Klein's.

CHAl RPERSON GRI FFI'S:  Ckay.

MS. PERRY: But | also want to
call your attention to the two letters that
were placed in the file by Corrine QGutnman
because she could not stay here.

CHAI RPERSON GRI FFI'S:  Onh, right.

M5. PERRY: And | think you have
copi es of them

CHAl RPERSON GRI FFI S: Excel | ent .
Yes, i ndeed.

M5. PERRY: And one of themis a
letter from M. Gitman who was out of town,
and she was going to enter it into the record
al so and you have a copy of it, where he says
he -- and | would call your attention first to
M. Tim Gardner's letter, paragraph nunber

two, where they tal k about the parking | ot.
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"The large volune of drivers

doubl e park their cars in the alley and park

illegally at other |ots. The driver's
response was | was just picking up dry
cl eani ng. By the tinme the police arrive |
will be long gone. Once this car |eaves

anot her i nmedi ately replaces it. Dry cleaning
bags are constantly found throughout the
entire bl ock. The parking lot is rarely
clean.”

And in Ms. Gutman's letter -- and
bot h of these residents are within 200 feet of
the parking |ot. "ZIPS delivery vehicle
frequently blocked the alley. The traffic
into and out of the parking lot is constant
and noi sy, goes in opposite directions. They
don't keep the parking | ot and t he surroundi ng
area cl ean. They do nothing to nonitor or
patrol the parking lot."

Anyway, | think it goes to the
case where we feel and the ANC strongly feels

that the parking | ot needs to be cl eaned on a
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daily basis, the bags picked up, and that we
do need a traffic nmonitor to prevent the
double parking in the alley, the cars, the
delivery trucks and that this | ot be used.

CHAl RPERSON @RI FFI S: Ckay. Do
you have any difficulty with the wordi ng that
Ofice of Planning was putting forward in
their anal ysis, which was to keep the parking
| ot free and clear of debris at all tinmes?

M5. PERRY: W do not have a
problem wth that. W do have a problem
t hough wth getting rid of the nonitor. I
think that is where the big dispute is. W
need to do sonething in that area.

CHAI RPERSON GRI FFI S: Sure. And
|l et me ask you this. Say we did have --

M5. PERRY: And we feel M. Klein
I S responsi bl e.

CHAl RPERSON GRI FFI'S: Say, as M.
Etherly wants, we holster himwth a gun and
we put a parking nonitor out front, that's a

j oke for the record, | nean, all the jokes.
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M5. PERRY: | know M. Etherly.

BOARD MEMBER ETHERLY: Thank you
very much for that clarification, M. Chair.

CHAI RPERSON CGRI FFI S: Very good.
Good. That was ny suggestion. No.

MS. PERRY: Had | been in his
ward, | would have voted for him

CHAI RPERSON GRI FFI' S Yes, i ndeed.
Cheers. VWhat are they supposed to do in a
situation that you even | ook at?

M5. PERRY: Well, according to the

transcript --

MR. W NSTEAD: My | speak? Well,
the one thing I would like to point out
t hrough the photographs, | nmean, M. Klein's

tenant, ZIPS, they are servicing custoners who

were parking illegally.
CHAI RPERSON  GRI FFI S: Ri ght .
Well, | know, but now you have got a traffic

nmoni t or out there.
M5. PERRY: (kay.

CHAI RPERSON CGRI FFI S: Maybe they
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cone in kind of new

M5. PERRY: Let ne do it this way.

CHAI RPERSON GRI FFI'S: I n honor of
the ANC, couldn't they --

M5. PERRY: |I'mgoing to --

CHAI RPERSON GRI FFI'S:  Let nme just
answer ny own question then. Don't they only
have the ability to walk around and say,
pl ease, would you park legally?

M5. PERRY: | think they have the
ability a little bit. Let nme tell you what
M. Vago from ZIPS said in his transcript to
you.

"Primarily, our problem with the
parking lot is that we hope the traffic
coordinator wll solve two things. One,
preventi ng peopl e fromparki ng and | eavi ng and
either going to UDC or Burger King or Ofice
Depot . So by having soneone out there
controlling the parking lot, that takes care
of a considerable anmount of the problens

because a | ot of people do park and they just
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go el sewhere.

The second objective is to help
people get in and out of the parking |ot
faster, so when people are trying to either
get through the alley or get out of the
parking |l ot --

CHAI RPERSON CGRI FFI'S:  Ckay.

M5. PERRY: -- they can be there
to assist them [|If we nmake that a snoother
process, then people wll actually get in and
out faster and it wll allow the parking
spaces to cone avail abl e qui cker."

CHAI RPERSON GRI FFI'S:  Okay. So |
understand. So, actually, they didn't think
they would do anything out front. Ckay.
Anyt hi ng el se?

M5. PERRY: No, that's further in
their transcript. | can put that into the
record al so.

CHAl RPERSON GRI FFI S: That's all
right. That's all right. | understand what

It was supposed to do. O her questions?
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VICE CHAIR M LLER: Ms. Perry, |
would like to ask you the same question |
think | asked the applicant in that there was
this traffic coordinator there supposedly for
at least a year or so or nore, and | would
just be interested in whether that was
successful or not or what was good about the
experience or bad or solved the problem
didn't solve the problenf

M5. PERRY: | think if you see M.
Qutman's letter, he even refers to the fact
that in the | ast year we have barely ever seen
the traffic nonitor, so we don't know what
happened to him whether he was an enpl oyee
who just went out periodically or whether it
was an actual person hired that should have
been out there during these hours.

VICE CHAIR M LLER So is it
correct then that you never saw a traffic
nmonitor, so you couldn't say that it worked
having a traffic nonitor?

V. PERRY: I cannot say
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personally. | can only go by the reports from
our residents that |ive around that area.

VICE CHAIR M LLER: Wat was their
experi ence, good or bad?

M5. PERRY: Wll, | think the
experience is that they have never seen them
real ly.

VICE CHAIR M LLER Never seen
him Okay. Then ny other question is wth
respect to the | andscaping contract. | guess
your report didn't address any way i n which it
shoul d be inproved, but you seem to express
di ssatisfaction wth the adequacy of it.

MS.  PERRY: Well, it's only to
ZIPS Dry Cleaner. |If you read this, it says
Re: ZIPS Dry d eaner. This is what they
submtted to us. Qur questionis it should be
for the whol e building. You know, the parking
| ot should be to M. Klein or to Borger, not
just for ZIPS, because if ZIPS should nove --

CHAI RPERSON CGRI FFI'S:  Ri ght.

M5. PERRY: -- what happens to the
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contract?

CHAl RPERSON CRI FFI S: But they
woul d have to conply with our order, which
doesn't go to the user or the tenant.

M5. PERRY: Yes. No, no, we want
to see the |andscaping cleaned, you know,
fixed up.

CHAI RPERSON CGRI FFI'S:  Sure.

MS. PERRY: And pl aced as needed
at all tinmes, not just the two or three tines
a year.

VICE CHAIR M LLER Ckay. One
ot her question. | nean, | did ask Ofice of
Pl anning their inpression of the |andscaping
and here we have this picture which shows sone
of the |l andscapi ng, which seens to ne --

M5. PERRY: W have no problem
wi th the | andscapi ng.

VICE CHAIR M LLER You have no
problemw th the | andscapi ng.

MS. PERRY: No.

VICE CHAIR M LLER:  Ckay.
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MS. PERRY: W just want to see
it. You know, we want to see the | eaves raked

up nore than once a year if necessary and

what ever.

VICE CHAIR M LLER: Ckay. Thank
you.

CHAI RPERSON CGRI FFI'S: What is your
under standi ng? Well, let nme ask you directly.

The property line, you show on your draw ngs
the row of hedges at the north end of the
par ki ng. However, in the photograph there is
clearly like a tree buffer. Your property
line ends where you have drawn it, which is
essentially past the hedges.

MR BORGER: No, actually --

CHAI RPERSON CGRIFFI'S:  |'m sorry.

MR. BORGER:  Thanks. Excuse ne.
The property line is up the hill sort of.

CHAI RPERSON CGRIFFI'S: It is?

MR, BORGER: It is up the hill

CHAl RPERSON GRI FFI S: So that's

all under your control?
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MR. BORGER  Yes, it is.

CHAl RPERSON GRI FFI'S: kay. Good
enough.

MR BORCGER: Could I clarify a
couple of statenents that --

CHAI RPERSON GRI FFI'S: I n a m nute.

MR, BORGER: (Ckay.

CHAI RPERSON CRI FFI'S: But not now.

MR, BORGER: Certainly.

CHAlI RPERSON CGRI FFI S: Ckay.
Anyt hi ng el se? Any ot her questions? Anything
el se, Ms. Perry?

M5. PERRY: Not right now.

CHAl RPERSON GRI FFI S: Ckay. Any
Cross? l'"m sorry, nore? W're all set?
Cross?

MR, BORGER: | want to speak on
behal f of M. Klein relative to this.

MR SCHM TT: Yes, but that's your
testi nony.

CHAl RPERSON R FFI S: we'll et

you cl ose on that.
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MR BORGER: Ckay.

MR SCHM TT: That's your
testi nony.

MR SCHM TT. Ms. Perry, you have
spoken about a dangerous condition. What

facts do you have to back up that there is a
dangerous condition? Do you have accident
reports? Do you have phot ographs of destroyed
cars or, | nean, of anbulances? |  nean,
that's what we' re asking.

M5. PERRY: The ANC does not have
that, but if they -- you know, you woul d | i ke,
we would be happy to go get police reports,
etcetera, etcetera for you. W have to go on
the testinony and the email s we have received
fromthe residents who deal with, use it on a
daily basis and | think there's two letters
that have been put into the file, which is
just a sanpl e.

| can go next door and nmake a copy
of another email or if the record stays open,

| can neke a better copy of it because ny
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printer cut off half of it, where we did ask
DDOT for help to address sone of the
conditions in the back parking | ot.

CHAI RPERSON GRI FFI'S:  Ckay. And
think that's --

MS.  PERRY: Do | have personal
experience? Wen | have been back there, it
has been a disaster. D d | see any accidents?
No.

CHAl RPERSON CRI FFI S: And what
| etters are you referring to?

M5. PERRY: The two that were put
into the record today.

CHAI RPERSON CGRI FFI'S:  Okay. Which
talk about the conditions, the current
conditions by observation. Ckay. Next
questi on?

MR SCHM TT: Ms. Perry, there
isn't a sidewalk on the alley, is there?

MS. PERRY: No.

MR SCHM TT: Ckay. | have no

further questions.
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CHAI RPERSON CGRI FFI'S:  Ckay.

M5. PERRY: If | can elaborate
t hough, and let ne get the docunent. That
wording was directly from the |andscape
contract that you submtted as part of your
application where it tal ks about the cl eani ng.

CHAI RPERSON CGRI FFI S: What
wor di ng?

M5. PERRY: Well, he just asked ne
about a sidewal k.

CHAl RPERSON GRI FFI'S: Yes.

MS. PERRY: Of the alley. The
wording from our ANC resolution, which was
t aken, shows that trash and debris from the
par ki ng area, sidewal ks and beds will only be
performed four tinmes a year.

CHAl RPERSON Rl FFI'S: | see.

M5. PERRY: So if that's the
sidewal k you're referring to, that was in
your, the applicant's, subm ssion.

CHAI RPERSON CGRI FFI S: Ckay.

Interesting clarification. Very well. I
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t hi nk we nove ahead then and ask --

VICE CHAIR M LLER: | have one
nore question. |'msorry.
CHAI RPERSON Rl FFI S: -- 1 f there

are any ot her questions. M. Mller?

VICE CHAIR M LLER: Ms. Perry,
what hours do you think are the nost
problematic in the parking | ot?

M5S. PERRY: ZIPS tal ks about in by
8:30 out by 5:00, so if you drop your stuff
off inthe norning. So, basically, tousit's
the norning rush hours and the evening rush
hours that seem to be the nost problematic.
During the day it seens fine.

It's just -- and Saturday is --
you know, it's busy all day. But, basically,
it's the nornings and the evening rush hours
where we see the double parking, the cars on
t he si dewal ks and the rush to get your cl ot hes
In as people are going to work before 8:30.

VICE CHAIR M LLER  Ckay. So that

would be like 7:00 to 8: 307
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M5. PERRY: | would say maybe 7: 30
to 8:30 or 8:45 and then, you know, between
5:00 and say 6:30 seemto ne to be the nost
probl ens from what we have seen.

VICE CHAIR MLLER And the
Saturdays it's busy, but it's not a rush?

M5. PERRY: Not the rush that we
normal |y have. And on Saturday, there is
par ki ng on Connecti cut Avenue where during the
week it's supposed to be four |anes of
traffic, you know. There is no parking during
t he norning rush hours or evening.

VICE CHAIR M LLER. Thank you.

CHAI RPERSON CGRI FFI'S: Very wel |.

(Whereupon, at 5:00 p.m the
Public Hearing continued into the evening

session.)
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E-V-E-EN-I-N-G S-E-S-S-1-ON
5:00 p.m

CHAI RPERSON GRI FFI S: Any ot her
questions of the Board at this tine? Not
noting any ot her questions, are there persons
present here for Application 17527 to provide
testi nony? Persons in support of the
application?

MR AGUGELI A: Good afternoon,
Board Menbers, R chard Aguglia representing
CO MEnterprises, LLCD B/AZIPSDry C eaners,
and as | said as the principal tenant and al so
principally responsible for paying for the
traffic coordinator. I wll just take one
m nute to set the background and then M. Vago
will testify.

You will recall roughly two years
ago that you granted a special exception with
one condition of a traffic coordinator as
expressed by the ANC. M. Mann said it's not
going to work. It's going to be too hard to

enforce. M. Giffis and M. Etherly said if
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it's going to pronote lawful parking, let's
giveit atry. M. Mller said let's nmake it
a two year experinent and see if it works.

ANC SMD M. Kessler said it's
unenforceable, it's not going to work. And |
woul d note that he has submtted a separate
| etter in opposition to the ANC s position in
support of the applicant's position w thout a
traffic coordinator. Qur purpose today here
IS in support of the applicant w thout the
condition of atraffic coordinator. M. Vago
wi || elaborate.

MR. VAGO  Thank you. |"m Brett
Vago, owner of ZIPS Dry Ceaners, 4418
Connecti cut Avenue. The only thing | can
el aborate on for the nost part is there has
been a | ot of testinony fromthe applicant and
fromthe ANC about the traffic coordi nator and
its effectiveness and | can testify on that,
because |'mthe one who hired him |'mthe one
who pays him

| work 60 hours a week. | get to
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see himevery single tine they are out there.
A couple of clarification points. There was
a letter submtted saying in the last 12

nont hs nobody has seen t he traffic

coordinator. | can submt paid invoices, if
the Board would IiKke. | maintain 90 days
worth of security video. | can submt every

single day the traffic coordinator has been
there 90 days to clarify that.

The traffic coordinator originally
when we were back here in 2004, we came up
wth this idea, because the ANC were having
| ssues with the parking lot. Unfortunately,
It was not just with us, it was with the car
wash and Burger King that are connected and
the tightness of the alley. But at that tine,
we were the ones before the Board [ ooking to
expand and we were looking for the ANC s
support and we decided to give this a trial
peri od.

Karen Perry did put into --

repeated ny testi nony from2004 where | stated
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that there were two purposes for the traffic
coordinator. At that tinme, that was correct.
W originally did start out having the traffic
coordi nator attending the front. That turned
out to be a disaster. No enforceable rights,
nobody |istened, nobody could care less if
they were parking illegally on the street.

It was a waste of tinme and it al so
kept himaway fromthe back where he was abl e
to do nore good. Wien we put the traffic
coordinator in the back in the last roughly
two years, sorry, about naybe a year and a
hal f, the traffic coordinator there, we have
seen no i nprovenents.

Now, | would like to clarify that
under ny testinony given today that the
parking l ot is not dangerous. Therereally is
no major issue with the parking lot wth
peopl e getting in and out. | have been there
since 1998. |'ve been there for eight years.
Six years before a traffic coordinator even

canme al ong.
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| have been fortunate up until
about the last year to grow ny business, so,
obvi ously, sonething nust be working right.
| f people couldn't get in and out around al
t hese acci dents and anbul ances and police are
everywhere, ny business woul d be dead.

I don' t t hi nk t he traffic
coordi nator has been successful enough. I
would like to refer to the pictures that the
ANC subm tt ed. In regards to the first
picture, | am aware of this particular one.
It is unfortunate when they park up. | would
like to state that the guy on the right is
handi capped. He has -- you know, he has those
hand wal kers.

My enpl oyee actually did help him
take the <clothes out, because he was
handi capped. | wasn't going to deny that. It
al so woul d have hel ped us to get the clothes
out qui cker. So while we don't condone
actually them parking actually on the front,

we did actually assist this custoner. As for
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the other parking in the back -- 1'm sorry,
the last parking, the Maryland one that
Chairman Giffis is going to turn in, we're
not aware of.

|'"'m not aware of that, but, yes,
our enployees have been notified and |
testified this back in 2004 that we woul d not
serve them But understand that to a certain
extent, we do ask themto park in the back,
but thereis very limted of what we can do or
what our enpl oyees can do to restrict sonebody
fromparking illegally. W don't like it.
don't likeit either. | think it's disgusting
to see a car parked in front of our space.

Al so, understand it's not a big
pr obl em |'"'m sorry you've seen these two
pictures here, but it's comng across Iike
there i s these cars happening on a daily basis
or a weekly basis, that's just not true. And
bei ng once again that |'"'mthere all the tine,
| can testify on that.

But going back to the traffic
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coordinator, it was sonething we tried. Now,
goi ng back to, I'm sorry, the first picture
again, what | was originally trying to get to
was the ANC referred to two caneras on the
| eft hand side patrolling the parking lot. |
I nstall ed caneras in 2000.

The first canera you're | ooking
outside, giving out our trade secrets, is a
dummy canera. The other canera was installed
three nonths ago and that 1is actually
controlling the front. And we have installed
caneras in the back and we have expanded our
caneras, but that has been recently wthin
three or four nonths. And we did that because
of the traffic coordinator not being as
effective, ny partner and |, business
partner --

M5. PERRY: M. Giffis, if | my,
he -- a person in support gets three m nutes.
This is just --

CHAI RPERSON @RI FFI S: Too much
time?
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M5. PERRY: Well, yes. | nean, |
think it's interesting, but they should have
applied for party status or whatever.

CHAI RPERSON QR FFI S: I
understand. Go ahead. Let's wap it up.

M5. PERRY: | nean --

MR, VAGO. Ckay. Just in sunmary,
that we did install caneras three or four
nont hs ago expandi ng our existing caneras.

CHAI RPERSON CRI FFI'S:  Sure.

MR. VAGOD That we use to patrol
t he back parking | ot, which we have found nore
effective. W're able to go back and search
hi story when people have parked there. W
have started calling the police nore often,
ticketing and we have seen parking down.
Peopl e who have parked in our |ot and gone
el sewhere, we have seen that slowy reduce.
It wll take time. This has been nmuch nore
effective than the traffic coordi nator.

| don't see any issues between

7:00 and 11:00 Mondays and Fridays and as
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Karen Perry testified on Saturdays it's not
really an issue.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR VAGO So there really isn't
much ef fectiveness of the traffic coordi nator.

CHAI RPERSON GRI FFI'S: I nteresting.

VR. AGUGLI A: Not i ces of
viol ation.

MR VAGO That's right. We do
put notices of violation before we call the
police on each car.

CHAI RPERSON GRI FFI'S:  Ckay. Thank
you rmuch.

MR, VAGO Thank you.

CHAI RPERSON GRI FFI'S:  Questions?

VICE CHAIR M LLER: Wat about the
probl em that we heard about with respect to
rush hour, there being a ot of cars in the
|l ot having difficulty getting in and out of
t he spaces?

MR VAGD. Oh, | think Joe Borger

submtted a picture this norning that he took
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at 9:307?

MR BORGER:  9:00.

MR VAGD 9:00. It actually only
shows four cars in the parking | ot.

VICE CHAIR M LLER: How about, you
know, rush hour, which Ms. Perry has referring
to?

MR VAGO. Wll, we are in by 9:00
out by 5:00, so taking a picture at 9: 00 woul d
be literally right on the cutoff.

VICE CHAIR M LLER So you're
9:00? In by 9:007?

MR VAGO We're in.

VICE CHAIR M LLER:  Ckay.

MR VAGO It's our song.

VICE CHAIR M LLER:  Ckay.

MR VAGO. In by 9:00 out by 5:00.

VICE CHAIR M LLER: Wl |, does the
parking |l ot get crowded in the norning?

MR VAGO (Qccasionally.

VICE CHAIR MLLER: 8:30 to 9:007

MR. VAGO  Cccasionally.
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VICE CHAIR M LLER  But you don't
see that that has been a problem though wth
respect to safety?

MR VAGO | don't know of any
safety issues. | don't know of any traffic.
| mean, there has been the occasional fender
benders, but | nean that's been very few and
I n between over the eight years | have been
t here.

VICE CHAIR MLLER Was the
traffic coordinator useful with respect to
guiding the cars in those situations?

MR VAGO W have our equal
anount of conplinments and equal anount of
conplaints of the traffic coordinator. Right,
because unfortunately peopl e do what t hey want
todo. Alot of times the people won't |isten
to our traffic coordinator and other people
get wupset that he is not controlling the
parking lot. It's just --

VICE CHAIR M LLER: And you have

had a traffic coordinator, even though you

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

447

haven't been required to have one over the
| ast few nont hs?

MR VAGO That's correct. Um
hum

VICE CHAIR M LLER Do you intend
to have a traffic coordinator if you're not
requi red to have one?

MR. VAGO. | can see it continuing
maybe on certain days, naybe during busy
seasons. Dry cleaners has its ups and downs.
My business has slowed considerably wth
conpetition. | would consider doing that when
the tinme would be, sonetinmes it just would
only be needed on the nonths that were busy.
Definitely not during our slow seasons.

VICE CHAIR M LLER Ckay. Thank
you.

MR. VAGO Thank you.

CHAl RPERSON R FFI S: Any ot her
questions? Cross?

MR SCHM TT: No, no questions on

Cr OSS.
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CHAI RPERSON CRI FFI'S:  Cross?

MS. PERRY: No.

CHAI RPERSON GRI FFI'S:  Okay. Very
well. [I'Il ask for any other persons present
inthis application that would |i ke to provide
testinony in support? In opposition? Anyone
el se here for this application? Not noting
any ot her persons  present to provide
addi tional testinony, why don't we turn it
over to you for closing?

MR, SCHM TT: W would like to
clarify one thing as to this cleaning up of
the parking | ot asked of M. Borger. It has
been raised by Ms. Perry.

CHAI RPERSON CGRI FFI'S:  Sure.

MR, BORGER: | apol ogi ze for ny
voice here. It's hard to hear ne.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR BORCGER But let nme clarify
t he | andscapi ng contract and the mai ntenance
of the parking lot. They are separate. They

are not the sanme agreenent. The agreenent
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wth Greenscene Landscapi ng, that you have a
copy of, is strictly alandscaping contract to
mai ntain that hill that you see.

CHAI RPERSON GRI FFI'S: Ri ght.

MR BORGER: Wile they are there,
like all contractors, they are to pick up
what ever they see on the ground, but they are
not our mai ntenance agreenent.

CHAl RPERSON GRI FFI'S:  Ckay.

VR. BORGER: Secondl y, this
contract wwth Greenscene is identified as Zip
Drycl eaners in the nanme of Borger Managenent,
I nc. W are the ones. | am the one that
actually signed that contract, not ZIPS and
t he purpose of the nanme ZIPS is only because
to identify those four parking lots in the
rear of these buil dings.

CHAl RPERSON GRI FFI'S:  Sure.

MR. BORGER: We are known as the
ZI PS because of the signage of ZIPS. Next
door is known as Burger King, but Burger King

doesn't own that parking lot. It is owned by

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

450

Pot onac.

CHAI RPERSON CRI FFI'S:  Sure.

MR, BORGER: And so on. So this
Is just a reference point, so they know which
| ot behi nd which building to maintain. As far
as the maintenance of the parking lot is
concerned, that's a separate matter and that
I's directed by Borger Managenent as directed
by ny own enployees. | brought here an
operating statenent from Decenber 29, 2005
year to date. "W spent $11,944.76
mai ntai ning the common areas which includes
the parking lots at ZIPS."

CHAI RPERSON GRI FFI'S: How oft en do
t hey cl ean up?

MR BORCGER: Three days a week,
Monday, Wednesday and Fri day.

CHAl RPERSON GRI FFI S: And how do
t hey cl ean thenf?

MR, BORGER: In the a.m

CHAl RPERSON GRI FFI'S: How?

MR BORGER: Wth broom brush and
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deposited into the dunpster at the corner of
the |ot.

CHAI RPERSON GRI FFI S: Ckay. So
It's a manual cl eaning.

MR, BORCER: It's a manual. The
lot is too small --

CHAI RPERSON GRI FFI S: They go up
when they get in and out of cars?

MR BORCGER -- to put a nmachine
on.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR. BORGER  That is conplinented
by our agreenment with ZIPS Dry Ceaning in
their |l ease agreenent to clean the lot on a
dai ly basis.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR. BORGER: So the lot is cleaned
by two different, but | wanted to separate the
| andscapi ng contract --

CHAI RPERSON CRI FFI'S: Sure, sure.

MR BORGER -- from the ZIPS

cl eani ng.
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CHAI RPERSON GRI FFI S: Sur e. I
t hi nk what Ms. Perry was focusing on, which I
tended to agree, was that it would be cl eaned
once a year for the | ease and debris and the
| andscapi ng. So you're saying that vyour
mai nt enance people would be able to between
t hose annual | andscapi ng contract sites cl ean
up the used debris or anything el se, trash, on
the site?

MR BORCGER: Three days a week,
correct.

CHAI RPERSON CGRI FFI'S:  Ckay.

MR, BORGER: And then finally with
that, let nme just clarify ZIPS -- this is not
a ZIPS Dry d eaning parking |ot.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR. BORGER As we had stated
earlier, PETCOwas a tenant before. ZIPS Dry
Cl eaning | ease expires in April of 'O08.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR BORGER: At this point, |

don't want to link the ZIPS to M. Klein and
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t he need for the parking |l ot for the building.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, BORGER: Because it just seens
toget alittle blurred in the discussion.

CHAI RPERSON CGRI FFI'S:  Good.

MR BORCGER Wth this parking
| ot .

CHAl RPERSON @RI FFI S: Now, in
ternms of this three tinmes a week, obviously,
sonmeone nowis in charge of doing that or does
that in terns of your maintenance contract.
VWhat if soneone was to pull in there, it
doesn't matter who it was, and they decide to
enpty all their trash out of their car onto
the surface and that's in between the three
days? What happens in that scenario?

MR BORGER: Well, ny conversation
wth ZIPS, they have their person out there
every day.

CHAl RPERSON (RI FFI'S: | see.

MR BORCGER My person typically

conmes in the norning before 11:00 a. m
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CHAI RPERSON CGRI FFI'S: | see.

MR BORGER W clean the |ot.
Hs folks would typically pick up what we
don't get in the afternoon. So the answer to
your question is it shouldn't be there nore
t han 24 hours.

CHAI RPERSON CGRI FFI S: Ckay.
Excel | ent . And you would tend to continue
that cooperation with any tenant that would
| ease these spaces?

MR, BORGER: Absol utely.

CHAI RPERSON CGRI FFI S: Ckay.
Questions?

VICE CHAIR M LLER: | don't know
If you addressed this before, but | just

happened to be looking at the |andscape
proposal s dated February 9, '06 and it tal ks
about garden mai ntenance four tinmes duringthe
season. Is this just the spring' s proposa
and then there is another one or is this the
only one or what?

MR, BORGER: No. The | andscapi ng,
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a brief, very brief history. We had ot her
types of | andscaping on that hill that proved
not to be durable, because there is no way to
water this |andscaping. So we went to -- a
few years ago we replaced all the | andscapi ng
W th evergreens. They are nmuch hardier. They
don't need as nuch water. They get tri mred
and nmul ched.

These folks typically start in the
spring when you do this, you know, April,
June, August and October type of scenario.
And it appears to be, you know, adequate based
of f of the appearance of the | andscapi ng. And
that recommendation is by G eenscene. They do
many of our properties. So they set forth
what they think we need.

VICE CHAIR M LLER. Thank you.

CHAI RPERSON GRI FFI'S: Good. \What
el se?

MR SCHM TT: That's all, Your
Honor .

CHAI RPERSON  RI FFI S: No ot her
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cl osings, summations? That's it?

MR, SCHM TT: Well, Your Honor, we
believe that our testinony that we have
presented supports our application for the
continuation of the special exception for
using the parking lot in back. There have
been conpl ai nts nade as to trash and t hi ngs of
that nature. Unfortunately, those trash wll
accunul ate, will be there fromtine to tine,
but it is cleaned up and we have presented
evidence as to when and how it is being
cl eaned up.

Based wupon the tinme that this
par ki ng | ot has been there, and the fact that
at the ANC neeting that the two people who
have submtted letters now did not appear at
that neeting to make these reports or to
contact us about whatever problens they have
seen, we would ask that those be discounted
and that also M. Kessler said that he had
contacted by emmil the persons around the

par ki ng area and had not received a response.

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

457

That's in his letter, M. Kessler's letter to
t he Board.

The all eyway does handle traffic.
There is a Burger King. There is a car wash.
There is a Days Inn and there is other
traffic. It does have traffic and it wll

have traffic. But we are not responsible for

that traffic. W are responsible for the
parking |ot. And we do take care of the
parking lot. There is no traffic from that

parking | ot extending any distance out into
the streets.

We ask further that there not be a
parking coordinator for all of the reasons
t hat have been testified to here today and for
the reasons that |'ve stated and partially the
traffic coordinator plain sinply does not have
the authority or the power to do anything
particularly helpful. That it's only if on a
small chance he gets, he or she gets,
cooperation fromthe people.

One of the letters submtted was
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froma -- stated that a driver doubl e parking
said well, I'"m just going to do this. The
police won't cone here qui ckly enough. Well,
any parking coordinator would have -- be in
the sanme situation. They would have to cal
the police in order to get sonebody there.

W're asking that all of the
conditions being nmade that we be given an
extension on the -- for the -- extension of
the special exception. W're asking for 10
years. W understand there is --

M5. PERRY: W object.

MR SCHM TT: -- five years.

M5. PERRY: The applicationis for
five years.

CHAI RPERSON CGRI FFI'S: No, no, no.

M5. PERRY: (kay.

CHAI RPERSON GRI FFI'S: Thanks.

MR SCHM TT: That as | stated,
that that was a question raised by the Ofice
of Planning as to why it wasn't 10 years.

CHAI RPERSON CGRI FFI'S:  Sure.
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MR, SCHM TT: And we -- obviously,
It has been five years and if that's the
Board's practice, thenit's five years.

CHAI RPERSON GRI FFI'S: Good. Thank
you very much. W appreciate it.

MR SCHM TT:  Sure.

CHAI RPERSON CGRI FFI S: Last
guestions. First of all, is there lighting on
the parking lot?

MR SCHM TT: Yes, there is and
that's covered under the agreenent. Not so
much that there be l|ighting, but one of the
special conditions is that the lighting not
extend out of the parking lot.

CHAl RPERSON @RI FFI S: Ri ght. I
understand that. So the lighting is your's?

MR. BORGER | can answer the
guesti on. The lighting is actually on the
buil di ng on the other side of the alley.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, BORGER It's towards --

CHAI RPERSON CRI FFI S: There's no
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lighting on the surface parking |ot?

MR, BORGER There's no surface
lighting on the lot itself.

CHAI RPERSON CGRI FFI'S:  Ckay. Good.
Let ne ask you, Ms. Brown-Roberts, do you have
an opinion, the Ofice of Planning have an
opi nion on the 10 year tim ng?

M5. BROWN- ROBERTS: Wien | had
| ooked at the application first, | thought
there was sone justification for the 10 years.
But then after all the issues cane up, as |
reconmended i n our report, | recommended five
years.

CHAl RPERSON GRI FFI S: Ckay. So
your recommendation stands at five years?

M5. BROWN- ROBERTS: It stands,
right.

CHAI RPERSON (Rl FFI S: Ms. Perry,
you object to 10 years?

MS. PERRY: Qur ANC certainly
does.

CHAI RPERSON GRI FFI'S: Ckay.
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MS. PERRY: But | think also, we
recommended one year and | note that m ght be
too short, but we would like to nonitor, you
know.

CHAl RPERSON GRI FFI'S:  Sure.

M5. PERRY: Contrary, they keep
referring to M. Kessler in their statenents
and his letter. It was M. Kessler who
encour aged Corrine Gutnman to cone here today.

CHAI RPERSON GRI FFI'S: Um hum

MS.  PERRY: He did not get
responses to his emil, because a lot of
peopl e were away in the sunmer.

CHAI RPERSON CGRI FFI'S: | see.

MS. PERRY: But he did encourage
her to cone here so -- not to put her letter
in the record.

CHAI RPERSON GRI FFI'S: Ri ght.

M5. PERRY: O M. @Grdner's.

CHAI RPERSON &Rl FFI S: CGot cha.

MS. PERRY: Just because they
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don't conme to an ANC neeting when they were
here physically, you know, is wong. It's not
her fault she couldn't stay.

CHAI RPERSON GRI FFI'S:  Right. No,

and no one is taking that into account in

ternms of our deliberation, | assure you.
Ckay. So we have one, five, 10 years,
fasci nating. W're going to set this for

deci sion making the 14'" of November '06. |
don't think we need anything else into the
record, at this tine. | think we are full,
unl ess ot her Board Menbers see anything el se
that 1|"'mmssing at this point.

Very well. Thank you all very
much. We appreciate it. The record will be
cl osed now and we will call this for decision
on the 14'" Unless there's any other
procedural questions | can answer at this
time, let's nove ahead.

MS. BAI LEY: The | ast case today
Is an appeal and the nunber if 17519. It's

t he Appeal of Advi sory Nei ghbor hood Conmm ssi on
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2E, pursuant to 11 DCMR 3100 and 3101, from
the admnistrative decision of the Zoning
Adm ni strator, Departnment of Consuner and
Regul atory Affairs to issue Building Permt
No. 89770, allow ng conversion of an existing
single-famly sem -detached dwelling into a
row dwel | i ng.

Appel | ant al |l eges that i ssuance of
the permt violated the |ot occupancy of
section 403 provisions of the Zoning
Regul ati ons and that the Zoni ng Adm ni strator
should have required BZA approval for the
conversation. The property is |located in the
R-3 District at premses 1812 35" Street,
N. W, Square 1296, Lot 802.

CHAl RPERSON GRI FFI'S:  Okay. Let's
roll. It seens |like we have six requests for
I ntervenor status in this case. s that
correct? Two of which here are the sane
address, so we'll take them as one, | was
assum ng. However, let ne just ask is M.

Schm dt present?
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MR SCHM DT:  Yes.

CHAl RPERSON R FFI S: Excel | ent .
Thank you, sir. So the association is
repr esent ed. Eugene and Joan Scanlon? |Is
that the way you pronounce it?

MR, SCANLON:  Scanl on.

CHAl RPERSON  RI FFI S Sorry.
Ckay. Stancioff? Indeed. And Brizlot? |Is
that correct, 1804 35'" Street? Not. Okay.
Were do we start? Let's go one at a tine
t hen. Well, actually, we're going to take
themall up at the sane tine. O course, this
IS not a variance or special exception.

Per haps you are all aware, we're
calling to order an appeal, which is a
different procedure in front of the Board. It
I's, essentially, alegal proceedi ng as opposed
to a variance or special exception. | say
| egal, because it rests itself on |egal
argunents not so nmuch on facts, opinions or
expert w tnesses or specul ations.

And essentially, all appeals start
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wth a decision, official decision of the
District of Colunbia, this being the Zoning
Admi ni strator, and the assertion that an error
was done by the decision or the decision was
made in error and, therefore, we go all out
provi ng whether there was an error or not an
error.

I ntervenor status when |ast we
visited 3112.5 or 3112.15, | believe, it goes
to indicate for good cause how one is

connected to this case. So what | would |i ke

to dois -- yes?
VICE CHAIR M LLER | think |
would like to read it, if that's all right

wth you, so they can all hear it and then
address how they may neet that.

CHAI RPERSON CGRI FFI'S:  Sure.

VICE CHAIR M LLER: It says "At
the tine of the hearing on the appeal, the
Board, in its discretion and for good cause
shown, may permt persons who have a specific

right or interest that will be affected by
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action on the appeal to intervene in the
appeal for such general or limted purpose as
the Board nmay specify."”

CHAl RPERSON GRI FFI S: Ri ght o.
Let's start. Board Menbers, questions for any
of those that have submtted in? Ms.
Stanci of f, yes?

M5. STANCI OFF:  Yes.

CHAl RPERSON GRI FFI'S: A very good
afternoon to you. Wiy don't you turn your
m crophone on as you have nmade yourself
avai | abl e. Wiy don't we ask you first to
address the Board on what specific right or
I nterest would you have or be affected by the
action of the appeal? Wiy would vyou,
basically, intervene? O said another way,
one could look at this as what assistance to
the Board in deciding this legal issue would
you be, if granted an intervenor status?

M5. STANCI OFF:  Wwell, | live next
door to the house in question. And so

whatever, if they continue to add to their
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house, it affects ne directly.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MS. STANCI OFF: It affects ny
| i ght. It affects ny garden. It affects
everyt hing around ne.

CHAI RPERSON GRIFFI'S: R ght. And
are you prepared as an intervenor to proceed
in participating in this appeal and arguing
that an error was nmade by the Zoning
Adm ni strator?

MS. STANCI OFF:  Yes.

CHAI RPERSON CRI FFI S: Ckay.
Questions?

VICE CHAIR M LLER: Ms. Stanci of f,
woul d you be participating in a different way
than the ANC, who has brought the appeal ? |
mean, how woul d you participate in this case?

M5. STANCI OFF: Well, we already
brought an appeal to the BZA six nonths ago.

VICE CHAIR MLLER Right. W're
-- yes.

M5. STANCIOFF: Oh, was it in My
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of last year? So | think it was -- you know,
we brought an appeal before.

VICE CHAIR M LLER  Ckay. What |
mean is in this case, I'"'mvery famliar wth
your interest in this case.

M5. STANCI OFF:  Yes.

VICE CHAIR M LLER: | know, you
know, your property and everything and what
I'"'m trying to determne is there is an
attorney here representing the ANC bringing
t he appeal.

M5. STANCI OFF:  Um hum

VICE CHAIR MLLER And ny
question is what role do you see yourself
playing in this if you are admtted as a
party?

M5. STANCI OFF: Wl |, |'m backing
the ANC in their appeal against the --

VICE CHAIR MLLER  So you're not
seeking to individually <cross examne a
W t ness?

M5. STANCI OFF:  No.
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VICE CHAIR M LLER O make an
argument or --

MS. STANCI OFF:  No, no.

VICE CHAIR M LLER So actually,
Ms. Horvitz, in representing the ANC, wi Il be
al so representing your interests or no?

M5. STANCI OFF: Well, she woul d be
If she is --

VICE CHAIR M LLER: Wth respect

to the legal argunment that is going to be

made.

MS. STANCI OFF:  Yes.

VICE CHAIR MLLER  This case is
al | about a |egal ar gunent, a |egqgal

I nterpretation by the Zoni ng Adm ni strator, so
do you intend to offer anything el se?

M5. STANCI OFF: Apart from what |
have already sent in, ny letter and all that?

VICE CHAIR M LLER. Ri ght.

MS. STANCI CFF:  No.

VICE CHAIR M LLER:  Ckay.

M5. STANCI OFF: Is that all right?
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CHAl RPERSON R FFI S: Any ot her

questi ons? Let's nove ahead then. \V/ g
Schmdt, you have indicated that -- and
believe ne, we'll step back a little bit. W

know our fornms and everything in terns of
appeals goes directly to the variance and
special exception, so you fill out party
application and, of course, you cone here and
we give you a hard tine. How cone you should
be given intervenor status?

So | understand as you filled this
out that you have concerns that it would be
attaching to your house. |Is that correct?

MR. SCHM DT: That's correct.

CHAI RPERSON GRI FFI'S:  Ckay. So as
we have now stepped back a little bit and
understand the proceedings we're about to
enbark  on, how do you see yourself
participating in the appeal ?

MR SCHM DT: I"m unqualified to
testify as in regards to the legal matters.

|"'mnmerely here to offer my opinions on what
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the inpact would be on ny lifestyle if this
were -- this building permt were allowed to
conti nue on.

CHAI RPERSON  CGRI FFI S: Ri ght .
Ckay. And let just say, because it franmes it
out really well that statenment, because, one,
we don't have any opposition to understandi ng
how it would inpact your life. However, in
this proceeding right now, what we would be
asking the Zoning Admnistrator is did you
take this person's understandi ng of what the
I npact on his |life was going to be under
advi senent when you approved a permt.

And he would have to say no, the
regulations didn't tell nme to or yes, the
regul ations tell nme to. M point is that we
need to get nore directly into his shoes on
what he did and why he did it and whet her that
was correct or not correct. So there won't be
- - I don't want to raise anyone's
anticipation, there wll not be a tinme in

which you will get up here and say | really
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| ove what they are doi ng and when they attach
It, my house is going to be structurally sound
or the opposite.

That wouldn't be appropriate and
woul dn't be germane to what we're dealing with
here. The only other question | would have as
the ANC s attorney is whether there is a
situation of which you need to call these
people for wtnesses that support the case
presentation of the appeal and, therefore,
they could provide the testinony. O herw se,
so far, 1'm not convinced that we have
I ntervenors yet just based on this situation.

M5. HORVITZ: If | could respond?

CHAl RPERSON GRI FFI'S:  Sure.

M5. HORVITZ: This is Laurie
Horvitz and | am here on behalf of ANC 2E
Certainly | would like to offer both of these
nei ghbors as witnesses. | do, however, think
that party status nmay be inportant as was
di scussed recently. There is an issue as to

whet her or not w t hout concedi ng the point the
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ANC woul d have any appeal rights.

CHAI RPERSON CGRI FFI'S:  Ri ght.

M5. HORVITZ: Based on an adverse
determ nation by the BZA

CHAI RPERSON CGRIFFI'S: And we can
address that directly, because we all have
copi es of the governi ng docunents for the ANC,
because we did a little homework | ast week.

M5,  HORVI TZ: Wll, to just
conclude that thinking, for that reason, if
none ot her --

CHAI RPERSON CGRI FFI'S:  Ri ght.

M5. HORVI TZ: -- | think it is
appropriate to all ow nei ghbors on either side
who have, obviously, conpelling financial
circunstances, proximty to the devel opnent,
uni que --

CHAI RPERSON (Rl FFI S: Sur e. But
there would be nothing that precludes that
party or not party to bring an appeal if they
could show that they were aggrieved in the

Court of Appeals. So by granting intervenor
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status here, it doesn't preserve nor does it
neglect their rights either way on appeal.

As to the ANC, I'Il let Ms. MIler
tal k about it, but the Comm ssion cannot, but
citizens can or comm ssioners as individuals
can. So again, we'll go way out of our way to
preserve any rights and not stonp on any
procedural rights, but so far in this case in
terms of the individuals, | don't see that
being a great concern, of any concern.
Actually, | should be direct.

What el se do you have on that?

M5. HORVI TZ: Well, the other
Issue wWth respect to M. Schmdt, in
particular, is that there is an issue as to
the rel ati onshi p between t he proposed addi ti on
and M. Schm dt's property and whet her or not
it will, in fact, attach and whether or not
his consent was procured. And these create
very unique circunstances as to what his
rights may be as t hat adj acent property owner,

whi ch woul d be appropriate for consideration
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and may be --

CHAI RPERSON @RI FFI S: Well, it
seens like it's absolutely appropriate for you
to call himas a wtness, as obviously that
seens to be sonme testinony that you want to
explore. Wether it is a zoning i ssue or not,
we'll get tothat jurisdiction|later. So what
| would like to do is continue then. W have
a couple nore. | think we have enough.
Questions have not deci ded anything on these
at this point.

And let us go to the Gtizens
Associ ation of Georgetown, also asking the
guestion. | note that they have asked for 15
mnutes, which is so refreshing to see.
However, the sane question in directness is
the participation in this, you don't need ne
to repeat it. |If you do, you'll tell ne.

V5. ZARTMAN: No, and you don't
need ne to repeat sone of what was spoken a
week ago. W do feel that the association has

a special role in defending the property
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Interests of its nmenbers and the character of
the Hstoric District as a national historic
| andmar k.

We believe having party status or
I ntervenor status at this point affirns the
right for us to proceed should there be an
adverse decision that we feel needs either in
part or in total to be appealed, and we
beli eve we have that obligation and would
appreciate the Board's support for that role,
not only for CAG but for other citizens
associ ati ons.

Many i ndividuals cannot afford to
pursue the legal rights that are attendant to
cases like this.

CHAl RPERSON CGRI FFI'S:  Sure, sure.
And | think the sanme statenent goes. Well,
it's twofold. Is there specifics that you
woul d want to participate oninthis appeal to
addr ess?

M5, ZARTMAN: Only procedures as

the Zoning Adm nistrator, the Zoning Ofice
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follows in the granting of these permts. W
bel i eve these are the i ssues that are critical
her e.

CHAl RPERSON GRI FFI'S:  Ckay.

VICE CHAIR M LLER |' m wonderi ng
do you have issues that are germane to this
appeal that are not articulated by the ANC?

M5. ZARTMAN: | have not reviewed
all of the ANC s materials nor do | know what
w || be asked in cross exam nation, so |l can't
precl ude that there woul d be i ssues that woul d
be i nportant to us that have not been rel evant
for the ANC s concerns. Qur experience is
different.

CHAl RPERSON GRI FFI S: Any ot her
questi ons?

VICE CHAIR M LLER | just want to
clarify that, you know. In the one week
bet ween today's proceeding and |ast week's
proceeding we did a little bit of research
Wi th respect to ANC bringing appeals. And I

just want to bring your attention to D.C. Code
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1-309. 10(g) whi ch states "The Conm ssi on shal |
not, the comm ssion being the ANC, have the
power toinitiate alegal actionin the courts
of the District of Colunbia or in the federal
courts provided that this [imtation does not
apply to or prohibit any conm ssioner from
bringing suit as a citizen."

So | think actually this was
enacted in response to a concern that the ANC
coul d not bring an appeal and then what woul d
happen. So --

MS5. ZARTMAN: | think it stil
presents the issue of resources available to
an i ndi vi dual conmi ssi oner as opposed to t hose
that are available to a large community
or gani zati on.

M5. HORVI TZ: If | mght, the
other point, | know that the Chair nade a
reference to the fact that nothing woul d have
precluded the private citizens here from
filing their own appeals, but | don't really

see why each i ndi vidual private citizen should
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have to pay the entrance fee for the privilege
of participating, namely $800, when t he ANC - -

CHAI RPERSON GRI FFI'S:  Not here. |
don't want nunerous appeal s here.

M5. HORVI TZ: Ch, okay. | see
your poi nt.

CHAI RPERSON CRI FFI S: We're just
trying to ensure appealing us. Wen we don't
rule correctly --

M5. HORVITZ: Right. No, but | --

CHAI RPERSON  CRI FFI S: You can
raise it in the Court of Appeals.

MS. HORVI TZ: | thought you were
al so making anillusion to the fact that the--

CHAI RPERSON GRI FFI'S: Huh- uh.

V. HORVI TZ: - - t hat MVs.
St anci of f and M. Schm dt could have
I ndependently filed an appeal before you.

CHAl RPERSON GRI FFI S: Good. [''m
gl ad you brought that to ny attention.

M5. HORVI TZ: (CKkay.

CHAI RPERSON (Rl FFI'S:  Because, no.
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In no way did | nean that at all. | think we
hear one appeal, one decision, one appeal. |
don't think we would go join themtogether or
whatever it is. But they can certainly appeal
us, if need be.

Ckay. Where are we then? S
t here any reason why you woul dn't join in name
on this appeal ?

M5. ZARTMAN: ["m not sure that
the record woul d support that.

CHAI RPERSON GRI FFI'S: What record?

M5.  ZARTMAN: The record of
filings. W did not participateinthe filing
that the ANC prepared.

CHAI RPERSON GRI FFI'S:  Yes, | know.
W can assenble that kind of stuff. Let me
hear from the -- why don't we have the
I ntroducing of the parties that are here
t oday?

MS.  FERGUSON: Thank vyou, Your
Honor. |'m Stephani e Ferguson.

CHAI RPERSON  GRI FFI S: W're
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getting that.

MS. FERGUSON: Thank you agai n.
Good evening to all the Menbers of the Board.
| am St ephani e Ferguson. |'mrepresenting the
Depart nment of Consuner and Regul atory Affairs
and the Zoning Adm nistration in his decision

to issue Building Permt 89770 on March 9,

2006.

CHAl RPERSON GRI FFI S: Thank you
very much.

IVS. FERGUSON: You're quite
wel comne.

CHAI RPERSON GRI FFI'S: | have you.

Excellent. Do you have a position on any of
those that we have taken up as intervenor,
Schm dt, G tizens Associ ation of Geor get own or
St anci of f ?

M5. FERGUSON: | would |ike one
m nut e of indul gence, please.

CHAl RPERSON GRI FFI'S:  Sure, sure.

M5.  FERGUSON: No, we are not

I nterposing an objection and we're not
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consenting. W have no position.

CHAl RPERSON GRI FFI'S:  Ckay.

M5. FERGUSON: Thank you.

CHAI RPERSON CGRI FFI'S:  Excel | ent.

M5. BROWN: Good eveni ng, Menbers
of the Board. | amCarolyn Brown with the Law
Firm of Holland and Kni ght here on behal f of
the property owner 1812 35" Street
Associates, LLC. Wth nme in the audience is
A sela Garcia-Tunon, who is a nmenber of the
LLC.

| do raise the question about the
Citizens Association of Georgetown. They
indicated that it isintheir interest because
they need to protect the Georgetown Historic
District. This falls outside the H storic
District, so l'mnot sure what interests they
are protecting in that regard.

CHAI RPERSON CGRI FFI S: Ckay.
I nteresting point. On the others, Schm dt,
Stanci off, a position?

M5, BROWN: W don't think it's
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necessary, but | don't have any objection.

CHAI RPERSON GRI FFI S: Ckay. Ms.
Zar t man?

MS. ZARTNMAN: Wi le the property
Is directly across the street from --
actually, it's halfway across the street from
t he boundary line of the Historic District, we
have |ong taken the position the properties
facing the district are integral to the
character. W participated in nomnating the
Duke Ellington School for I|andmark status
along with its grounds. It is not in the
Historic District, but what happens to that
property is critically inportant to the
character.

Once nor e, our menber shi p
commttee has bef ore It ri ght now
consideration to extend nenbership to all
t hose owners, voting nenbership, to all those
peopl e whose properties face the boundari es of
the H storic District, so we do consider it

part and we believe the inpact is every bit as

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

484

real .

CHAI RPERSON GRIFFI'S: Right. [It's
an interesting point. However, | have to go
back in terns of an appeal iteration. Then we
go from that broadness to what may directly
relate to a variance or special exception.
Now, I'm going right into we have a specific
decision on a specific piece of property and
specific principles and the regul ati ons and we
need to delve into that. It really has
nothing to do, as | see, with inpact anywhere
el se, except for this particul ar decision.

| nmean, really that's where our
m nds and our focus needs to go. | understand
t hat anything that we deci de dependi ng on how
It was done and whet her we agree or not agree
has that inpact, but that could happen
anywhere in the entire city. | nmean, what
we're dealing with in the issues that are
before us, as | can ascertain with this, have
nothing todowth this specific neighborhood.

O hers, questions, positions?
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MS. ZARTNVAN: If | may just to
clarify? The basis on which this permt was
Issued is very relevant to our ability to
protect the properties in Georgetown. That is
at the heart of our concern, whether one can
of right convert a sem -detached house to a
row house --

CHAI RPERSON GRI FFI'S: Ri ght.

MS.  ZARTMAN: -- is critically
i nportant. We'll be back here --

CHAI RPERSON CGRI FFI S: No one is
guestioni ng that though. But as critically
i nportant it is to CGeorgetown so is it in
Pet wor t h.

M5. ZARTMAN: W have a speci al
relationship with the Historic District in
CGeor get own.

CHAI RPERSON  (RI FFI S: But the
Zoning Admnistrator's review of permts has
nothing -- would have no difference if it was
in Georgetown Historic District or Petworth

non-H storic District.
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M5. ZARTMAN.  Actually, it does.

CHAI RPERSON GRI FFI' S:  Probabl y not
] uxt aposed by the comrunities.

MS. ZARTMAN Actual ly, where |
would say it does, if permts are issued in
error, they are issued wthout the design
reviews that are critical to the integrity of
the H storic Districts. In this case, the
federal reviewprocess. And we care about the
process by which permts are issued w thout
design review and if they can be issued in
this case, they can be issued to any property
I n Geor get own.

CHAI RPERSON GRI FFI'S: And anywhere
in the city.

M5. ZARTMAN.  And anywhere in the
city. W sinply have a relationship in this
case.

CHAI RPERSON CGRI FFI'S: Yes, | know.
| understand that. But there would be no
difference if, give nme a neighborhood, the

Col unbi a Hei ghts Citizens Associ ati on was here
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today and said we protect the interests of the
property owners and the row dwellings in
Col unbi a Hei ght s.

M5. ZARTMAN:  And | hope you woul d
grant themparty status or intervenor status.

CHAI RPERSON CGRI FFI'S:  Ckay.

MS5. BROMN: M. Chairman, if |
coul d just again point out we just heard again
It's about protecting the interests of the
Georgetown Historic District.

CHAI RPERSON CGRI FFI'S:  Ri ght.

V5. BROWN: And | would perhaps
ask the questi on about where t he boundari es of
this Ctizens Association of CGeorgetown are?

CHAI RPERSON CGRI FFI'S:  Ri ght.

MS. BROWN: Whet her or not this
property falls wthin it and to the extent
that there is no such thing as matter-of-right
necessarily in Georgetown Historic District,
they woul d be required to go to design revi ew.
So this would not be the sanme in this case.

CHAI RPERSON  GRI FFI S: Ckay.
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Understood. Directions, opinions? Let ne set
the stage alittle bit. First of all, the two
persons that are not here today, 1806 35'"
Street and also 1804 35'" Street, | think I
speak for the Board, though correct ne if I'm
not, we have held that after review of party
status, even if the substance of which or
I ntervenor, as we're tal king to today, is net,
If a participant is not here or a requesting
participant in a case is not here, we find
that it falls short in being granted that
stature of intervenor party status, based on
the fact that we find it is critical for
physical participation in this case to be
fully realized as an intervenor party. And
therefore, | would not support the two
requests that we have in at this tine.

M. Schm dt and al so Ms.
Stancioff, it is ny understandi ng, and | think
it is appropriately so, wll be integral
w tnesses to the ANC s case in chief in this

appeal and, therefore, | see no need to
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proceed in establishing an intervenor status
for them as they are incorporated in the
appel | ant.

And | would look to the Gtizens
Associ ation of Georgetown also to participate
wth the ANC, as | don't see a substanti al
case to be nmde to find good cause to
establish intervenor in this case. But that
woul d be ny position and |'Il hear fromothers
at this point.

VICE CHAIR MLLER I woul d
concur. | think that the two nei ghbors are
certainly affected by this proceeding and
| npacted, but they really didn't articulate
any way in which they would actually seek to
participate in away that's different fromthe
ANC and didn't seemprepared to present a case
as an intervenor.

And | agree with you that their
Interests will be protected and represent ed by
the ANC s attorney. And also, | agree wth

respect to Georgetown Citizens Goup that
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their interest is not particularly, nore
particularly affected in this case than would
any ot her group that's interested in
protecting row houses and that would be too
broad a reading to have them parti ci pate.

Also, they didn't articulate a
specific way in which they sought to
participate that would be different. They
didn't have a case per se, so for those
reasons | agree with you.

CHAl RPERSON GRI FFI S: Very well.
QO hers? |s there any opposition of the Board
in the stance of those? Then | would so nove
and ask for a second.

VICE CHAIR M LLER:  Second.

BOARD MEMBER MANN:  Second.

CHAI RPERSON GRI FFI S: Thank vyou
very much. We'll take Ms. MIller's second on
t hat . Is there any further discussion on
that? |If there's no further discussion, |
woul d ask for all those in favor to signify by
sayi ng aye.
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ALL: Aye.

CHAI RPERSON GRI FFI' S: And opposed?
Very well. Let's nove ahead. | want to give
a little bit of direction as we know we'l
junmp right into this appeal. On page 8 in
your conclusions, the ANC s conclusion and
subm ssion, you note in one sentence for the
f oregoi ng reasons, the permt should not have
been i ssued. The next sentence says "The
permtted construction violates the Zoning
Regul ati ons, public policy and the rights of
nei ghbors and the ANC. "

| just want to make sure that
we're going to stick to the Zoni ng Regul ati ons
in this appeal, so that we're framng it up
that way and with that, I'Il turn it over to
you. However, inaprelimnary matter, let ne
ask are there other subm ssions or are there
other elenments of prelimnary matters for the
Board's attention, at this tine?

MS. BROMN: Yes, M. Chairmn, |

do have a prelimnary matter and | really
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hesitate to bring it up, but in the interest
of preserving rights for the property owner,
| feel | have to. And 1'lIl1 nmake it very
qui ck.

CHAl RPERSON GRI FFI'S:  Sure.

MS. BROMN: And then we can get
right to the nerits. But | believe that we
need to dismss a portion of the appeal,
specifically with respect to section 405 on
the side yard and section 2001.3 on the
nonconform ng structure. These were not part
of the initial appeal. The initial appea
only raised the issue with respect to |ot
occupancy.

So the tinme to raise these other
sections of the regul ati ons expired on May 8'"
when the appeal was filed. So we should
really just stick to the I ot occupancy. And
| base this on the Court of Appeals opinionin

Whodl ey Park Community Associ ation vs. the BZA

and that's at 490(a) 2nd 628, (1985). And the

court held that the BZA shoul d have di sm ssed
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three of the four clains in the zoni ng appeal
case because they were untinely.

And | can go into the details of
It and explainto you why it's so anal ogous to
this situation, if you find it helpful, I'm
prepared to do that, but I'"'malso wlling to
have you defer this issue on the notion to
dismss and we'll get to the nerits and you
can rule on that |ater

CHAl RPERSON GRI FFI'S:  If you could
sunmmari ze, because --

MS. BROAN:  Yes.

CHAI RPERSON GRI FFI S: - - ny
understanding there was a case in that
comunity that goes to the fact that the
communi ty wat ched the buil ding go up and then
decided to bring in an appeal, which is not
necessarily this case, unless you can draw ne
that direction.

M5. BROMN: Yes. That case
I nvol ved the matter-of-right addition to the

Sheraton Park Hotel, the Wardman Park Hot el .
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It was again a matter-of-right project. The
hotel owner worked wth the neighbors to try
to cone up with a reasonable solution to an
addition. The nei ghbors rai sed several issues
during negotiations wth respect to roof
structure hei ght, setbacks, accessory uses and
par ki ng.

The negotiations broke down. The
hotel got their permt in COctober of 1978,
construction began. It was substantially
conpleted and the appeal was filed in the
court a year later. The court ruled that only
the parking issue was tinely, because all
those other issues wth respect to roof
structure height and setbacks and accessory
uses had been tal ked about, but they did not
foll ow through on it.

And the reason that they said that
the parking issue was tinely is because
between the tinme the permt was i ssued and t he
Certificate of GOccupancy was issued, the

par ki ng cal cul ati ons had changed. The Zoni ng
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Adm ni strator nmade a determ nation that the,
| don't have the exact nunber in front of ne,
650 required parking spaces that had been
calculated at the tine of permt issuance had
dropped by the tine the C of O was issued.

They said only 500 spaces were
needed. So because of that one change in the
cal culation, that part of the appeal was
tinmely.

CHAI RPERSON GRI FFI'S: But are you
sayi ng that 405.8 and 2001. 3 were not part of
t he i ssuance of the current permt that's now
under appeal ?

M5. BROAN: |'msaying that it was
not part of the appeal. That the appeal
specifically only identifies section 403, the
| ot occupancy.

CHAI RPERSON CGRI FFI'S: Well, was it
part of the permt issuance?

M5. BROMN: It doesn't matter.

VICE CHAIR M LLER: Are you --

M5. BROWN: If it's not raised,
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It's not raised.

VICE CHAIR M LLER: No, are you
tal king about a different permt or are you
talking about a different I|egal theory?
Because this Board has often allowed parties

to amend their pleadings to add a different

t heory.

M5. BROAN: And |'m saying --

VI CE CHAI R M LLER Not
necessarily to add a different -- appeal a

different permt or sonething.

MS. BROWN: And |'m saying that
under this ruling of the D.C. Court of
Appeal s, they should not be allowed to anend
It regardless of the --

VICE CHAIR M LLER But that
didn't go to a different |legal theory. That
went to a different circum --

M5. BROMN:  No.

VICE CHAIR M LLER -- factual
situation that they couldn't have known about

t he parking situation.
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M5. BROM: No, they had the
opportunity. They raised the parking issue
initially, but nothing changed for the other
el enents. Not hi ng has changed about the
nonconformty of +the side vyard of this
property fromthe initial appeals, theinitial
section 223 case. It is all this -- it has
been -- nothing has changed. Not hi ng has
changed since the i ssuance of this permt, so
that these new sections can be interspersed
into this appeal.

CHAI RPERSON GRI FFI'S:  But |' m not
cl ear then, because ny understanding that this
appeal brought the granting of Permt 89770.

MS. BROMN: Limted to the |ot
occupancy i ssue.

CHAI RPERSON (RI FFI'S:  But you are
saying they limted thensel ves based on --

M5. BROMN:  Yes.

CHAI RPERSON GRI FFI'S:  -- the first
subm ssion of granting an appeal ?

M5, BROMN: Yes.
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CHAI RPERSON CGRI FFI'S: O rat her of
requesting this appeal ?

M5. BROMN: Exactly.

CHAlI RPERSON CGRI FFI S: kay.
That's clear. |I'mnot so -- well, there it
I S.

M5. BROWMN: And again, | just

rai se that for the record.

CHAl RPERSON GRI FFI'S:  Sure.

M5. BROM: I"'m happy to get
straight to the nerits, because |I think that
t he case can be nade that there is no error on
the Zoning Admnistrator's part on any of
t hese issues.

CHAl RPERSON GRI FFI S: Excel | ent .
Qobviously, that's a nonunental case that we
refer to nunerous tinmes. So what | would Iike
to dois get tothe nerits and I'll have each
of the sides brief that particular case and
whet her it has relevancy to adding sections
that are appealed under the sane permt

I ssuance. And sow'll take it fromthere and
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that wll free us to proceed this evening. 1Is
that clear?

M5. HORVI TZ: It sounds |ike you
woul d li ke to reach the nerits and reserve on
that 1issue. s that ny understandi ng?
Because | could rather forcefully argue
against the position that has just been
articulated and hopefully resolve that, so
there's no confusion about the breadth of the
appeal and the issues that should be
addr essed.

Il will tell you that in large
portion, the nerits of this case have to do
w th what the side yard requirenents are.

CHAI RPERSON GRI FFI'S: | under st and
that. Howfamliar are you with the case t hat
has been cited?

MS. HORVI TZ: Not particularly,
but I"mvery famliar wth the fact that the
| ot occupancy objection is prem sed upon
taking away the side vyard. They are

conpl etely interm ngl ed.
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CHAl RPERSON Rl FFI S: Ri ght,
right.

M5. HORVI TZ: | mean, they would
not have --

CHAI RPERSON GRI FFI S: But now we
have two argunents going. And | don't

disagree with you the fact that it's in a
critical point for your case presentation
which is why | want to proceed this evening,
however, there is a notion essentially to
di sm ss those aspects or at | east not to all ow
t hem

And in order to give you tine to
address that, rather than us deciding onit on
just one side, | think we'll just have you
brief that at a later tine.

M5. HORVITZ: Very well.

CHAl RPERSON R FFI S: Does t hat
make sense?

M5. HORVITZ: If the notion cannot
be di spensed with, at this tine, in ny favor,

| would greatly appreciate the opportunity to
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brief it.

CHAl RPERSON GRI FFI S: s there a
noti on?

VICE CHAIR M LLER We haven't
reexam ned that case yet. | nean, | tend --

CHAl RPERSON @RI FFI S: That's the
sl oped si de.

VICE CHAIR M LLER: | don't, you
know - -

CHAl RPERSON CRI FFI S: | didn't
figure it would conme fromthat side.

VICE CHAIR MLLER Al right. |
woul d tend to deny the notion.

CHAI RPERSON GRI FFI'S:  Ckay.

VICE CHAIR M LLER: But, you know,
| haven't reexam ned the case to see if M.
Brown really has a point there.

CHAI RPERSON CGRI FFI'S:  Ri ght.

VICE CHAIR M LLER But | think --

CHAI RPERSON GRI FFI S: | think in
fairness, we need to set this aside.

VICE CHAIR M LLER -- we ought to
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hear -- yes.

CHAl RPERSON @RI FFI S: W have
heard the notion that we can have it
addressed. Does the appell ee have a position
on that, at this tine?

M5. FERGUSON: We do not.

CHAI RPERSON GRI FFI'S:  Okay. Very
well. We'll have all three put it into the
record. Wth that then, anything el se?

M5. BROMN: No, sir.

CHAI RPERSON CGRI FFI'S:  Ckay.

MS5. HORVI TZ: Can | just clarify
for the record?

CHAI RPERSON CRI FFI'S:  Sure.

M5. HORVI TZ: An issue wth
respect to M. Schm dt.

CHAI RPERSON CRI FFI'S:  Sure.

M5. HORVITZ: Just to the extent
that we are trying to paper and clarify what
he sought to do, which was to becone a party,
| do believe that he checked the wong box.

It's very confusing when you ask whether you
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are a proponent or an opponent. And just for
the record, | was hoping that he had sought
party status in support of the appeal, rather
than against it?

CHAl RPERSON GRI FFI'S:  Sure.

M5. HORVI TZ: Thank you.

CHAl RPERSON GRI FFI S: He sat on
the bride's side, not the grooms side, so we
pretty nmuch figured that. You know, |'m not
supposed to say that on the record, am I|I?
Ckay. Let's go ahead then.

M5. HORVI TZ: Thank you very nuch.
| would like -- you know, as the Board has
mentioned, this is essentially a |Iegal
argunent, a legal issue as to whether or not
the Zoning Adm nistrator acted properly when
I ssuing the building permt in question. And
so |l would |ike to use nost of ny tine to give
you the benefit of our |egal argunent.

| do, as you can see, have several
W t nesses avail able and they do possess sone

limted factual information that may be
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pertinent to your understanding of the
circunstances, but | would like to start by
setting the | egal context and then make them
avail able for limted testinony after that.

CHAl RPERSON GRI FFI'S:  Ckay.

MS. HORVI TZ: So to begin, and |
don't normally like to go into too nuch
hi story of a case, but | think in this unique
circunstance the history is incredibly
| nportant for the Board to understand briefly.

CHAI RPERSON GRI FFI'S: W' ve heard
part of it, haven't we?

M5. HORVI TZ: Yes, indeed, vyou
have. This is our third visit to you on the
sane property. And just to recap ever so
briefly, there is no question that the
property in question was before the first of
our three visits, this being the third, a
sem - detached dwel |i ng.

There is no contention that it was
a row dwelling to begin with. There was a,

admttedly, very small side yard on the side
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facing M. Schm dt's property. And that side
yard was nonconform ng, because it ranged, |
have seen, around 2.5 feet in wdth. | have
heard that it at sone points m ght have been
3 feet and M. Schmdt is available to tel
you that he has actually neasured portions
that are as little as 2 feet.

So the structure which is an old
structure built, | believe, before the 1958
anendnents to the zoning, cane to you as a
sem -detached dwel I i ng and the first BZA round
was an effort to justify partially conpleted
construction of a substantial rear addition,
whi ch woul d have expanded the | ot occupancy
beyond 40 percent.

CHAI RPERSON GRI FFI S: This is in
the prior iterations?

M5. HORVITZ: Correct.

CHAI RPERSON @RI FFI S: Ckay. I
don't think we need to hear too nmuch on this.
Let's get right intoit. Because really, not

really, directly said, we're starting the
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clock totally over in sone sense. Unless you
can bring us to the past history, it's
irrelevant in ny mnd at this point.

What | want to know is what did
M. Crews get? Wat did he review? Wat was
his decision? And why was that an error or
not an error? And then we nove on. So we
have a specific permt, that's not in
contention, which oftenis. And so we have a
bright |ine of start.

M5. HORVI TZ: well, in fact, we
don't, because -- |'msorry.

CHAI RPERSON GRI FFI' S:  That's okay.

M5. HORVI TZ: Because this is kind
of the last permt and it is seeking to bless,
cure and justify an earlier permt for which
there was an appeal to the BZA and the BZA
affirmed that appeal.

CHAI RPERSON (RI FFI S: But the
error should be evident in the issuance of
that permt then.

M5. HORVI TZ: | agree and | wll,
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of course, focus on the latest permt, but I
guess ny point is, for exanple, the original
structure was, approximately, 31 percent | ot
occupancy. Then when we cane and appeal ed t he
earlier round of building permts, it was
sitting at 44 percent. And now this building
permt for which there is the present appeal
IS seeking to expand it to 48 percent.

So as an illustration, there has
never been a building permt that this Board
has bl essed as consi stent with the zoning | aws
that got us from 31 percent to 44 percent.

CHAI RPERSON GRI FFI'S: So when M.
Crews sawthis or the Zoni ng Adm ni strat or saw
this last iteration for the issuance of the
current permt, what was the existing
condition in terns of |ot occupancy?

MS. HORVI TZ: Well, the existing
condition was that there was an unlawful
structure sitting on the property wwth a 44
percent | ot occupancy that this Board had said

was, in fact, unlawful under the zoning | aws.
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CHAl RPERSON GRI FFI'S:  Ckay.

M5. HORVITZ: And so if you | ook
at existing condition in ternms of ground
conditions, there was, in fact, a footprint of
44 percent | ot occupancy, but it was unl awful,
because of the earlier BZA deci sion.

CHAl RPERSON GRI FFI'S:  Whew.

M5. HORVI TZ: And unfortunately,
the --

CHAI RPERSON  (RI FFI S: Do I
understand you to say then that there was
docunentation that was put into the Zoning
Adm nistrator for a permt that it showed t hat
there was an exi sting condition of 44 percent
and that this permt was then requested in
order to -- you'll tell me the term nol ogy,
shoul d have been issued for that condition?

M5. HORVI TZ: The characterization
of the existing conditions on the permt
that's before you now woul d have suggested to
the Zoning Adm nistrator that it was seeking

to expand | ot occupancy from44 percent to 48.
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CHAI RPERSON CGRI FFI'S:  Ckay.

VICE CHAIR M LLER | s that what
it did? | nmean, is that what -- is there a
pi ece of paper that said expanding from44 to
48 or are you specul ating?

M5. HORVITZ: No, no, no. | nean,
| can direct youto -- | would like to direct
you to Exhi bit 2 of the appellant's suppl enent
filinginthis matter. And on the first page
of the plans, Al, vyou see existing |ot
occupancy, 44 percent, proposed | ot occupancy,
48 percent.

VICE CHAIR M LLER. Thank you.

M5. HORVI TZ: So that's why I'm
giving you a little bit nore history than you
would normally see because it's quite clear,
and |'m sure that the owner of the property
will confirmthis when she has an opportunity
to testify.

She was trying to justify an
earlier round of construction that has been

deened zoni ng nonconpliant, and this is just
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the last stage in that in an effort to bless
the already constructed rear addition and
structure on top of the existing structure on
t he nonconform ng side yard, that was well.

Now, the Chair has asked what was
subm tted to the Zoni ng Adm ni strator and what
was the determ nation for which we are seeking
relief here. Wat was submtted was a set of
pl ans that sought to tack on an additional
structure that repl aced t he nonconf orm ng si de
yard with what purported to be a lot |ine row
dwel i ng structure.

| nmean, that's what it appears to
be was the subm ssion and, in addition, add a
deck in the rear. And | believe the deck in
the rear i s probably why the | ot occupancy was
going up in this last round, because the side
yard was already counted in |ot occupancy
under every incarnation of this project,
because it was so small.

CHAI RPERSON CGRI FFI'S: What is your

understanding of the matter-of-right [ ot
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occupancy in the R 3?

M5. HORVI TZ: well, if it's a
sem -detached dwel ling, it's 40 percent and if
It's arowdwelling, it's 60 percent.

CHAI RPERSON CGRI FFI'S:  Ckay.

M5. HORVITZ: It was ny contention
that this is not a row dwelling and I woul d
also argue that there is no right to
conversion of the preexisting sem -detached
dwelling into a row under the circunstances
presented here.

CHAI RPERSON CGRI FFI'S:  Ckay.

VICE CHAIR M LLER: Coul d you j ust
clarify for me who prepared the Exhibit 2 that
identified the 44 percent? Is that the
architect for the intervenor or is that the
D.C. Governnent?

M5. HORVITZ: | would assune that
was prepared on behalf of the building permt
applicant by her architect, | would assune.

VICE CHAIR M LLER:  Ckay.

M5. HORVI TZ: | nmean, these are
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pl ans that were submtted by the architect and
| have the full size ones if, for any reason,
you would like to look at them but at the
bottom you can see that they appear to be
subm tted on behalf of the partnership, which
Is actually an LLC.

So what you do have here before
you i s an application which | have submtted,
a set of plans and the building permt itself.
And what they do reveal is that there was sone
effort to tack on kind of a retrofitted
structure t hat woul d fill i n t hat
nonconform ng si de yard.

And since it was already a sem -
det ached dwel I i ng, which this Board has found
previously, it's not in dispute, that would
take away the side yard. And to the extent
that a side yard is required of a sem-
detached dwelling, that is one of the Iegal
grounds for this appeal.

The other thing is that by adding

the structure, for want of a better word, over
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the nonconformng side yard and adding the
deck, the applicant sought and obtained a
building permt for in excess of 40 percent

| ot occupancy, even though it's ny contention

that it should have still been governed by the
40 percent limtations for a sem -detached
dwel |'i ng.

And so there was also an error
wth respect to the | ot occupancy caused by
taking away that side yard or an effort to
take away that side yard, which | contend was
| mpr oper.

And then, in addition, the third
princi pal |egal ground for the appeal is that
there was a nonconformng side vyard, as
everybody agrees, and this is nonconpliant
wth zoning to the extent that it nmakes the
nonconformty even greater, whi ch IS
prohi bited under the Zoni ng Regul ati ons.

So those are the three principal
| egal grounds for this appeal. And | would

like to refer you nore specifically to the
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particul ar provi sions of the Zoni ng Regul ati on
upon which the ANCis relying in furtherance
of these positions.

First of all, obviously, 11 DCWR
405.3 is central to this appeal, because it
speaks to the requirenent for having a side
yard and i f you would i ndul ge ne, | would |ike
toread it to you because its exact | anguage
IS per haps very I mport ant to your
deliberations in this matter.

It does state that in R 2, R 3,
which is what is at issue here, R4 and R5
Districts, "Wien a one-famly dwelling, flat
or multiple dwelling is erected that does not
share a common division wall with an existing
building or a building being constructed
together wth the newbuilding, it shall have
a side yard on each resulting freestanding
side."

And what the Zoning Adm ni strator
had before him when this building permt

application was submtted was an effort to
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construct sonet hi ng over whi ch there was goi ng
to be a pass-through on the first floor, so
there was no real structure or substance on
the first floor. You walk throughit. You're
stayi ng outside and you're getting to the rear
yard on the first floor.

The second floor purports to be
just a bricked-in facade wth no added
functional or 1living space on the second
floor. And then the third floor purportedly
has sonme cl osets that coul dn't possi bly exceed
2 feet in depth. And this new structure is
not going to be attached in any way to M.
Schm dt's property.

It is, in fact, a freestanding
wall on that side, close, adnmttedly close to
the lot line, but M. Schmdt's property wll
not be attached. There is no common division
wal | bei ng proposed here. There is no party
wall being proposed here. This is a
freestanding wall that is close to M.
Schm dt's property.
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So that |anguage would strongly
suggest that the side yard was required on
that freestandi ng side and, yet, it was taken
away.

CHAlI RPERSON CRI FFI S: Wait.
You're saying that that wall on the property
line is a freestanding side that requires a
si de yard?

M5. HORVITZ: Correct.

CHAI RPERSON  GRI FFI S: Based on
your readi ng of 405. 3.

M5. HORVI TZ: Correct. That's
right.

CHAl RPERSON @RI FFI S So the
resulting freestandi ng side you' re readi ng on
I S because it doesn't attach to M. Schmdt's
property?

M5. HORVITZ: Well, this Board has
previously analyzed words such as comon
division wall, party wall and freestanding
wall and they each have their own unique

meani ng, and those words are used sel ectively
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t hr oughout t he Zoni ng Regul ati ons, and here we
see a freestanding wall.

This is certainly not a comon
division wall and it's certainly not a party
wal | . I nmean, there is no benefit being
provided to M. Schm dt by the i ntroduction of
this wall.

CHAI RPERSON GRI FFI S: Ckay. So
we'll start from the beginning. It's not
defined in the regul ations. The benefit to
M. Schmdt isn't defined or a definition of
freestandi ng or not freestanding, right?

M5. HORVITZ: Let ne explain why |
made t hat reference. The courts have anal yzed
what constituted a party wall, because | think
that may be relevant to your analysis here,
and a prerequisite to a party wall
classification would be that it would be of
neutral benefit to the two parties, which is
certainly not the case here.

CHAI RPERSON R FFI S: Ckay. o

ahead.
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M5. HORVI TZ: Okay. And one thing
| would like to point out is that when the
side yard regulation was, in fact, adopted in
Zoning Order No. 17 in 1970, there was an
explanation of its purpose and that purpose
was to ensure, |I'm quoting, "to ensure the
provi sion of adequate side yards for all
resi dential buil dings regardl ess of the zoni ng
district in which they lie," because | know
that, you know, one issue is, you know, this
Is an R-3 and row dwel lings are comon here,
so why would this not apply in terns of
allow ng this construction?

VWll, the reality is that the
Zoning Commssion is saying that we have
intentionally put R3 in this Zoning
Regul ati on. We have thought about it and we
want to have side yards even in an R-3
District, and so that purpose was articul ated
when this regul ati on was adopt ed.

And t here are many ot her

regul ati ons which support the position that
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|"m articulating, not the least of which is
405.8, which talks about the intent to
preserve side yards that were in existence
prior to the effective date of zoning. Well,
that is exactly the circunstance here.

Thi s was a nonconform ng side yard
t hat predated t he Zoni ng Regul ati ons and 405. 8
endeavors to preserve t hose nonconf orm ng si de
yar ds.

There is 320.1 which defines what
an R-3 District is about and al though it says
it's essentially for row dwellings, it nakes
It clear wwth mandatory |anguage that there
shall be included in an R 3 District areas
within which row dwellings are mngled with
one famly detached dwellings, one famly
sem -detached dwellings and so forth and so
on, further justifying ny position and the
ANC s position that there is a purpose to
mai nt ai ni ng these sem -detached dwel | i ngs.

And, quite frankly, there is an

appropriate renedy for owners who want to t ake
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away such side yards and that is a special
exception process. You m ght be wonderi ng why
woul d t he ANC be pi cking up this fight anongst
all the fights available in this city on
zoning, and it's because of the circunvention
of the special exception process which,
essentially, takes the ANC out of play.

They are not notified. They are
not given a right to participate versus the
speci al exception process, which allows the
ANC as a matter-of-right and privilege to
participate as a party.

CHAI RPERSON GRI FFI S: So you're
saying if you want to renove a side yard i n an
existing condition, you take it through a
speci al exception?

M5. HORVI TZ: That's right, and
you woul d | ook at --

CHAI RPERSON GRI FFI'S: Wiere is the
speci al exception pointed to in the
regul ations for renoval of a side yard in an

R-3 Zone?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

521

M5. HORVITZ: Well, and it's also
to get relief fromthe | ot occupancy, because
the other part of this equation is that they
are trying to --

CHAI RPERSON (Rl FFI S: No, but [|'m
trying to understand your statenment. Wereis
the special exception directed to any
applicant or potential applicant in renoval of
a side yard in an R-3 Zone?

M5. HORVITZ: Let ne clarify what
l"mtrying to say. What |I'mtrying to say is
that if this honmeowner had wanted to expand
and justify the additioninthe rear, it could
have cone and it did, in fact, cone for a
speci al exception proceeding. It's now only
trying to take away the side yard.

CHAI RPERSON @RI FFI S: But that
special exception would be for what, a
nonconform ng structure in addition to that
can conply with the | ot occupancy as | aid out
in 2001. 3?

MS. HORVI TZ: It's certainly for
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expanding the addition in the back to exceed
| ot occupancy. | mean, that's the nost
cl assic special exception.

CHAI RPERSON GRI FFI S: Well, vyou
were tal king generally, so | just wanted --

M5. HORVI TZ: Right.

CHAI RPERSON GRI FFI S: - - to
under st and your general statenent of reasoni ng
why it was inportant, but I'Il let it go
because | don't see a special exception
criterion for renoval or not conformng with
a side yard, specifically just in 400 where
you |l ed us and 320. 1.

M5. HORVI TZ: Al right. el |
let me just clarify. | nean, there obviously
are two provisions that speak to the special
exception process. One is section 223 which
speaks to the standards that you apply and t he
other is in Chapter 31, and let nme just flip
to that for a nonment, and I'mreferring to,
hol d on, section 3104 of the special exception

process.
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CHAl RPERSON GRI FFI'S:  Ckay.

M5. HORVI TZ: (kay?

CHAl RPERSON @RI FFI S: Very well.
Let's let that go. Let's nove on.

M5. HORVITZ: Ckay. | appreciate
it. And, finally, there are other regul ations
such as section 101, which also favor
Interpretations of the Zoning Regs to the
extent there is any anbiguity that best
provide for light and air.

So to the extent that there is
some confusion as to the rel ationshi p between
the rights to have rowdwellings in an R-3 and
the very explicit restrictions, you Kknow,
requi renents for side yard and | ot occupancy
for sem -detached dwelling, the appropriate
resolution  of t hat confusion in the
regul ations, if there were one, which | would
not concede, would be to favor any
I nterpretation that provides |ight and air, as
I nstructed by section 101 and that woul d be to

preserve the side yard.
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Now, obvi ously, the BZA has
previ ously addressed sone of these issues in
the Pritchard and Progeny cases and | would
like just very briefly to explain why | think
that our appeal is neritorious even in |ight
of the narrow ng of the Pritchard holding in
subsequent deci si ons.

And the fact of the matter is that
to the extent that Pritchard prohibited a
conversion nmuch like this of a sem -detached
dwelling into a row and has since been |imted
tothe facts of that case, these are the facts
of that case.

There i s no persuasive grounds for
di stinguishing Pritchard and, therefore, |
woul d suggest that it is the best authority
for understandi ng what the anal ysis should be
by this Board with respect to this issue and
was a very thorough and recent decision on
facts that areincredibly simlar tothe facts
that are here, despite other cases which |

woul d be happy to discuss as need be, which
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are certainly nore distinguishable.

So then just turning briefly to,
agai n, the character of the specific proposal.
Even if there is sone reluctance on the part
of the Board to avoid the tough decision on
whether there is as-right conversion of a
sem -detached dwelling to a row, which | think
I s squarely presented here and really needs to
be confronted to gi ve the Zoni ng Adm ni strat or
and the rest of the public sone guidance on
this, but there is another grounds for
affirmng our appeal.

And that is to, once again, reject
this particular effort to "convert"” to a row
for the fiction that it is, because to the
extent that the Stancioff appeal, which
I nvolved this very sane property, tried to
struggle wth whether or not you' re adding
functional or liveable space when eval uati ng
whet her or not sonething has becone a row,
which is reading between the lines to sone

extent in that decision, we don't have any
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serious facts here to suggest that any real
functional or |iveable spaces are being added
by this.

This is essentially a facade to
make it look like a row dwelling from the
front and preserve access, exterior access to
the rear yard, admttedly unbelievably narrow
access it nust be once you put the wall up.
And, as | said, a conplete shell on the second
fl oor addi ng not hi ng, no space what soever, and
then a cl oset.

So this conmes down to whether a
cl oset, | guess, can convert a sem -detached
dwelling into a row, a shallow closet, |ess
than 2 feet, as best | can determ ne.

CHAl RPERSON GRI FFI'S:  Ckay.

MS. HORVI TZ: So that is kind of
the |l egal context for our appeal.

CHAI RPERSON CGRI FFI'S: G eat.

M5. HORVITZ: And | would like to
have M. Schmdt start wth sonme brief

testinony to explain his relationship, his
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property's relationshiptothis newstructure,
I f that would be useful to the Board.

CHAI RPERSON GRIFFI'S: | don't see
Its utility at this point, but |let ne ask sone
gui ck questions on what you have just franed
out as your |egal cases.

Where in the regqulations do we
look to in terns of a closet is or isn't
shal l ow, not shall ow because that's a strong
statenent you have made in witing and al so
today in asserting your appeal, but again in
phraseol ogy that nmy m nd goes to.

In asserting that the Zoning
Adm ni strator nmade an error in granting this
permt, it would have been based on the fact
that the Zoni ng Adm ni strator | ooked at this,
said | see a shallow closet, | should not
define this as a row dwelling. What is the
basis of which you're relying on that?

Two, you said it's a shell on the
second floor. Could that be just not naned a

chase of sone sort or does it have to be
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animated? Does it have to be lived in? |
guess those are the words you used. Liveable
space is what was utilized. Again, where do
we look to find either to follow the
regul ati ons or not?

And then | guess it goes to the
first level of that pass-though. Does t hat
and where woul d we | ook for defining el enments
on those issues?

M5, HORVI TZ: Vell, |I'm really
t aki ng gui dance fromyou because i n t he Appeal
No. 17310, which was Di edre Stanci of f's appeal
In this case previously in the sanme property,
adm ttedly a deci sion that, although announced
on Novenber 8'" before this permt was issued
i n March, but not -- the witten order was not
rel eased until long, long, long after that,
there is areference in that order which says
DCRA concedes that the proposed overhang,
whi ch was what was before you before where
there is first atrellis then an overhang, is

merely a continuation of the roof and provi des
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no |living space or functional purpose.

Now, that was DCRA's argunent. |
don't know if that's inportant to this Board
or not, but it was included in the opinion and
It 1s, to sone extent, | thought, pertinent to
perhaps your analysis, so | was trying to
address that.

CHAl RPERSON GRI FFI'S: | see. But
aren't you taking what you purport to have the
| egal reasoning of the Board in the past as
going to then put intoit needs to be |liveable
space, because not re-arguing or actually not
even standing on the position of the Board in
the previous case, | wouldinlogic say if you
brought that to ny attention of the past, of
the eaves, | would say we woul d have to | ook
at 2502 at projections into required open
spaces where eaves, cornices, are dealt wth
directly.

So there is a difference between
then taking any sort of elenent of the past,

at | east | don't see it and t hen
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I ncorporating the fact that it has to be
| i veabl e or anyt hing. " m just |ooking for
di rection.

M5. HORVITZ: Right.

CHAI RPERSON GRI FFI'S:  \Where is it
that we rest on that?

M5. HORVI TZ: | agree with your
concern on that. | nean, | don't think that
Is really a functional, forgive nme for the
pun, nethod of proceeding because | don't
know. I would not want the Zoning
Adm nistrator to have to try to figure that
out on a case-by-case basis.

| think the better analysis is the
one that was articulated in Pritchard, to sone
extent, which |ooks to see what kind of wall
IS being constructed. Is it a common division
wal | ? Is it a party wall or is it a
freestanding wall? That is the |anguage of
the Zoning Regulation and that, | would
suggest, would be the better anal ysis.

| was just trying to anticipate
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that you mght l|ook at functionality and
| i vi ng space because it was referenced in the
Stanci off decision. |'m not advocating that
as the preferred anal ysis.

CHAl RPERSON GRI FFI'S:  Ckay.

M5. HORVI TZ: So | was going to
call M. Schmdt wunless there are other
questions on the | egal i1issue before we do so.

CHAI RPERSON GRI FFI'S: Do you have

any?

VICE CHAIR M LLER Well, | have a
guestion. | don't knowif it's exactly on the
| egal issue, but | guess it all is related.

I"'m just trying to visualize
exactly what's happening to the side yard and
the wall and | don't know which docunent |
shoul d be | ooki ng at, whi ch woul d best expl ai n
it or if you can, whether there is only --
only part of the wall is going to attach to
M. Schm dt's property or whether -- you know,
I's there going to be part of this opened as a

court or is it all going to be to the
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freestanding wall? So what exactly is it
ri ght now?

M5. HORVI TZ: Very good. First of
all, to ny know edge, nothing wll physically
att ach. Ckay? If that was intended, it
certainly would not have been evident to the
Zoning Adm nistrator at the tine that he made
that decision. There is no references in the
pl ans that would clarify any connection wth
t he adj acent property.

And to nore directly answer your
guestion, what | would do is refer you to the
appel | ant' s suppl enent al subm ssi on at Tab No.
2 which, once again, is the plans. And | do
have a full set if that woul d be nore hel pful.
It's very hard to read the small ones.

But if you |l ook at page A3 at the
very top left under -- just above the little
A, the top left hand corner, you wll see this
facade i s being proposed, this little narrow
rectangul ar section. That is where the side

yard is presently, and | do have photographs
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also submtted which show the current
condi ti ons.

Thi s structure has not been built.
This | atest version of the treatnent of the
side yard has not been constructed. 0]
course, the addition in the back is fully
constructed at this point. So what you have
IS you have this probably 2.5 foot bricked
surface on the front and below that, right
behi nd the gate you see that that is the pass-
t hr ough.

And if you look all the way over
to the right on the sanme row, you wll see
that there is even a reference, pass-through
to front. That's fromthe rear side, so you
can tell that it's a pass-through. So there
S no structure on the first fl oor,
essentially, and that woul d have been evi dent
fromthe plans submtted.

Then, obvi ousl vy, t here are
additional details to the plan in the

subsequent pages. Ad provi des sone
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edification on the subject. That is the
reference to the cl osets, which you coul d have
told the dinensions of. |f you have the full
size, there are dinensions nade available
whi ch, of course, are not pertinent to the
shrunk version, but by ny neasurenents woul d
have to have been | ess than 2 feet.

CHAl RPERSON @RI FFI S: Let's nove
ahead.

M5. HORVI TZ: kay. Al right.
Does that help a little bit?

VICE CHAIR M LLER Yes, that's
better.

M5. HORVI TZ: (Ckay.

VICE CHAIR M LLER. Thank you.

M5. HORVI TZ: M. Schmdt, I|I'm
going to ask a few questions, then |I'm just
going to give you an opportunity to state your
observations and opinions on this matter.
But, first of all, could you identify your
name, address and your relationship to the
property in question?
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MR. SCHM DT: My nane is Richard
E. Schmidt. | live at 1810 35'" Street, N W
| amthe owner/occupi er of that property since
May of 1997, March of 1997.

M5,  HORVI TZ: When was your
structure built, if you know?

CHAI RPERSON GRI FFI'S:  There is no
way t he Zoni ng Adm ni strator woul d have known
or, rather, cared when that was done.

M5. HORVITZ: Fair point. Can you
tell nme, did you ever provide any witten
consent to the property owner for purposes of
t he proposed construction under this permt?

MR SCHM DT: No, quite the
contrary.

M5. HORVI TZ: Have you ever been
provi ded wi t h any pl ans whi ch woul d suggest or
aut horize any attachnent to your wall that
faces, your side yard wall that faces this
property?

MR. SCHM DT: No, | have not.

M5. HORVI TZ: Were you provided
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wth any plans prior to this permt
application, which showed the particul ars of
this construction as proposed?

MR SCHM DT: No, | was not.

MS. HORVI TZ: Now, can you --
well, what is your position with respect to
this permt and how it would affect your
property?

MR,  SCHM DT: wll, | would be
opposed to it on a nunber of bases.

M5. HORVI TZ: What, if any, effect
would it have on the side of your property
that faces the structure?

MR. SCHM DT: My main concern is
one of maintenance. M/ house is primarily a
brick house, but the north face is alum num
siding over frame, so the construction very
close or attached or adjacent to ny franed
siding would nmake it inpossible to maintain
the siding on ny side of the house, and al so
would restrict airflow necessary for the

evaporation of condensati on.
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| am al so concerned about issues
of access to utilities, such as ny tel ephone
| i ne which cones in on that wall, future cable
TV, if necessary, and television reception
affected by the construction of a wall very
closely adjacent to ne. | have already | ost
al | channel s, except one, when the third story
was built on 1812.

| amvery concerned al so about the
effect of building even a small footer on ny
basenent, adjacent to ny basenent. | don't
have a basenent, but the house sits on the
soil with just a crawl space bel ow.

M5. HORVITZ: Have you, since the
appeal was filed, had an opportunity to | ook
at the plans that were submtted to DCRA in
conjunction with this permt application?

MR SCHM DT: | saw the plans for
a short time just nonentarily this afternoon
when you showed themto ne.

M5. HORVITZ: Right. And what, if

anything, 1is your wunderstanding of the
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rel ationship of any footers for the proposed
addition on the side yard of 1812 relative to
the footers of your property?

CHAI RPERSON GRI FFI'S:  Wul dn't be
rel evant. The Zoning Adm nistrator woul dn't
be review ng footers.

M5. HORVI TZ: Well, actually, it's
part of the plans and it's the very limted
I nformation t hat we have about t he
rel ati onship between M. Schm dt's property --

CHAl RPERSON GRI FFI S: But how is
It a zoning issue? | don't refute that it's
a construction issue, but the Zoning
Adm ni strator wouldn't be | ooking at how the
footers were sitting, would he, she, they?

M5. HORVI TZ: | guess the question
IS whether or not it's inportant to understand
the relationship of the two structures to each
ot her.

CHAI RPERSON (RIFFIS: Is it?

M5. HORVITZ: | would contend that
It is.
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CHAI RPERSON CGRI FFI'S: Why?

M5.  HORVI TZ: Because | would
contend that this is a freestandi ng wall.

CHAl RPERSON CRI FFI S: And t hat
woul d relate to where the footers are?

M5. HORVITZ: Well, to the extent
that you need to understand the relationship
of M. Schmdt's wall to the proposed wall,
the footers are a conponent of that.

CHAl RPERSON GRI FFI S: Ckay. I
don't agree.

M5. HORVITZ: Very good.

CHAI RPERSON CRI FFI S: Let's nove
ahead.

M5. HORVI TZ: Do you have any
t houghts regardi ng the proposed deck and its
| mpact upon your structure?

MR, SCHM DT: Vell, | do in the
sense --

CHAl RPERSON @RI FFI S: Can you
phrase the question a different way, because

here is where we get to the heart of the
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matter.

M5. HORVI TZ: Right.

CHAI RPERSON  GRI FFI S: You're
asking for the proposed deck. [|I'msorry. In

I ssuance of the permt, did the Zoning
Admi nistrator err inissuing a permt for that
el ement or how does it relate back to the
Zoni ng Adm ni strator?

M5. HORVI TZ: The deck is further
I ncreasing | ot occupancy.

CHAl RPERSON GRI FFI S: Ckay. But
you're trying to pull that out of him right,
so just phrase it for himso that |I understand
that you're going in the direction of having
himtestify to the fact that you're creating
a case that there was an error created not --

M5. HORVI TZ: (CKkay.

CHAI RPERSON GRIFFI'S: | nean, his
opi nion of that deck is interesting.

M5. HORVI TZ: Right.

CHAl RPERSON @RI FFI S: But not

critical to what we're doing.
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M5. HORVI TZ: Ckay. Do you have
any opinion or a position in this case as to
whet her or not the Zoning Adm nistrator erred
when he issued this permt relative to the
deck?

MR,  SCHM DT: | could only state
an opinion. | don't know the details enough
to be authoritative about it in any way, but
iIt's merely nmy opinion that it pronul gates the
ability to I nvade our privacy by
legitimatizing, by nmaking legitimte, the
ability to build a tw story deck that
overl ooks ny backyard property.

VB. HORVI TZ: What , I f any,
under st andi ng do you have about the addition
of the deck relative to the | ot occupancy of
18127

MR SCHMDT: | don't really feel
qualified to comment on that, other thanit's
a conplicated matter because the backyard of
1812 was conpletely paved over as a driveway

at one point. Essentially, it is a big deck.
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M5. HORVI TZ: And where is the
deck in terns of its -- do you renenber where
it is? Is it on the ground floor or is it on
the second floor? Do you renenber that?

MR,  SCHM DT Wl l, the back of
t he house has French doors in the back of the
first floor and in the back of the second
floor, and from looking at the plans it
appears that there will be decks off of each
of those stories.

M5. HORVI TZ: And where is your
backyard relative to the second fl oor deck?

MR SCHM DT: Directly to the
south of it, to the south, to the southeast.

M5. HORVITZ: Wuld your backyard
be visible fromthe deck?

MR. SCHM DT: Yes, it would.

M5. HORVI TZ: Ckay. Thank vyou.
Ms. Stancioff, <could you just identify
yourself for the record and identify where you
live relative to the subject property?

VS. STANCI OFF: I'm Diedre
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Stancioff and | live at 1814 35'"" Street
directly, | nmean, north of the property in
questi on.

IVS. HORVI TZ: And | made

reference. You have been sitting here, have
you not ?

MS. STANCI OFF:  Yes.

M5.  HORVI TZ: Ckay. |  made
reference to a rear addition.

MS. STANCI OFF:  Yes.

M5. HORVI TZ: Are you aware of
where that rear addition that is constructed
on 1812 35'" Street is located relative to
your property?

MS. STANCI OFF:  Yes.

M5. HORVITZ: Were is it |ocated?

MS. STANCIOFF: It's -- well, it's
directly behind their property andit's to the
south of mne, just south of m ne.

M5. HORVI TZ: ['"'m going to show
you several photographs which were submtted

with the appellant's supplenental filing as
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Exhibit No. 3, and | would |i ke you to explain
to the Board what these photographs depict.

Now, can you identify what this
first -- the angle from which this first
phot ograph i s taken and what we're | ooki ng at?

M5. STANCI OFF: It's --

CHAI RPERSON GRI FFI'S:  She doesn't
need to put it into evidence. | nmean, you
have submtted themin. | nean, is she going
to substantiate the rel evancy or whether the
Zoni ng Adm ni strator reviewed these?

M5. HORVI TZ: Actually, that is an
excel l ent point. Per haps what | should do
Instead is refer to the photographs that were
included in the Zoning Adm nistrator's own
file, sol will refer instead of to Tab No. 1
and half way through that tab you will run
across a photograph, which at the bottom has
a handwitten notation, rear. kay.

Ms. Stancioff, can you identify,
can you expl ain what you're looking at inthis
phot ogr aph?
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M5. STANCIOFF: It's the back of
1812 35'" Street and it's taken from M.
Schmdt's side yard, | would say. | nean, not
his side yard, the back of his house.

V5. HORVI TZ: Were is M.
Schmdt's property in this photograph, if at
all?

M5. STANCIOFF: It's on the right.

M5. HORVITZ: R ght. And where is
1812 35'" Street in the photograph?

MS. STANCI OFF: I[t's right in

front of us.

M5. HORVITZ: Al right. Well, is
It to the --

M5. STANCI OFF: To the left.

M5. HORVI TZ: (Ckay.

MS. STANCI OFF:  Sorry.

M5. HORVITZ: Al right. And do

you see that there is kind of a ray of I|ight
in between those two structures? VWhat is
t hat ?

M5. STANCI OFF: That's the little
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-- that's the 2.5 foot alley, not alley, I
nmean, space between the two houses.

M5. HORVI TZ: And can you tell ne,
what does the property look like at the
present tinme relative to this particular
| ocation on the property?

M5. STANCI OFF: Wl --

M5. HORVITZ: |Is that filled inin
any way?

MS. STANCI OFF:  No.

M5. HORVITZ: And then turning to
the next page in Exhibit 1, can you identify
what we're | ooking at here?

MS. STANCI OFF: That's the front
of 1812 35'" Street and then to the left of it
Is M. Schmdt's property, and to the right of
it is mne.

M5. HORVI TZ: Okay. And given the
| ack of clarity of this particul ar phot ograph,
which | assunme was in better condition when
submtted to the Zoni ng Adm ni strator, | woul d

like to direct your attention to Exhibit No.
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3 and the photograph no. 3 in there.

Now, can you tell nme is this --
where is this photograph taken fronf

M5. STANCI OFF: This is opposite
M. Schmdt's house and M. -- and 1812.

M5. HORVI TZ: So which is M.
Schm dt's property?

M5. STANCI OFF: On the left.

M5. HORVITZ: And which is 1812?

M5. STANCI OFF: 1812 is on the
right.

M5. HORVI TZ: And what are we
| ooking at in terns of between the two, behind
the flag?

MS. STANCI OFF: We're | ooking at
the -- just the space between the two houses.

M5. HORVITZ: Ckay. Now, you had
-- you were, in fact, a party, were you not,
to an earlier appeal involving this property?

M5. STANCI OFF:  Yes.

MS. HORVI TZ: kay. And at that

time what, if any, position did you take with

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

548

respect to the addition in the rear of the
property?

CHAI RPERSON CGRI FFI S: Let's nove
ahead.

M5. STANCI OFF: | was against it.

M5, HORVI TZ: Just to explain.
Once again, this permt 1is bootstrapping
justification of the addition, which had
al ready been invalidated. So to the extent
that you wanted a little bit of clarification
of the fact that that addition is al so part of
this appeal, essentially --

CHAI RPERSON CGRI FFI'S:  Ri ght.

MS. HORVI TZ: -- 1 was trying to
get her to --

CHAI RPERSON GRI FFI' S:  That's okay.

M5. HORVITZ: In ny unartful way.

CHAI RPERSON CGRI FFI'S:  You can j ust
state it or it's already in the record.

M5. HORVI TZ: Ckay. Very good.
Thank you. | have waved up a comm ssioner

from the ANC to explain in a little bit
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greater detail the position of the ANCand its
interest in this appeal.

MR, EASON: M. Chairman, Menbers
of the Board, ny nane is Charles F. Eason, E-
A-S-ON Jr. and | am a Conm ssioner wth
Advi sory Nei ghbor hood Comm ssion 2E. | am
el ected to represent Single Menber District
07.

Qur ANC took an interest in this
matter because we're very concerned about the
| arger issue, if you will, of the conversion
of sem -detached and detached hones into row
houses, particularly when the artifice of a
trellis, an eave or nowin this case, what is
not hi ng nore than a wall that extends probably
|l ess than 2 feet fromthe existing wall, in
order to convert it to a row house in order to
make avail abl e the i ncreased bui |l di ng density.

We strongly believe that, and you
can see it set out in the materials that have
been submtted to you al ready, that the Zoning

Regul ati ons do not contenpl ate this
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conversion, if you wll, by these sort of
artifices. Just if you could picture the
di stance between the two honmes now, the
nonconform ng side yard | personally neasured
as ranging from no nore than 24, from 24
I nches to maybe about 30 i nches.

And what they are proposing and is
authorized by this permt is putting up
anot her wall roughly along the property Iine,
which in this case cannot be nore than, in
sonme cases, tw feet from the rest of the
house and keeping it w de open so you can wal k
fromthe back to the front and suggesti ng t hat
the | aw considers it nowto be a row house and
now, they can build to 60 percent.

And, of course, as you have heard
from the history, they have already built
beyond the 40 percent |imt and, as counsel
has pointed out a nunber of tinmes, this, the
construction authorized by this permt, is
clearly intended to do no nore than to, you

know, legitimze that which has already been
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determ ned by this Board, which was a permt
that was issued inproperly.

And, you know, there should be
sonme substance to the kinds of construction
activities that in the case where you woul d
consider a conversion from one status to
anot her, there has to be sonething nore than
some sort of inconsequential or, you know,
shell of sorts to nake that change.

Let's just say we're concerned
about this because this isn't the first case
we have seen of this type, and we feel it's
very inportant to challenge that notion and,
at the very least, to clarify precisely what
it is that is expected.

CHAI RPERSON CGRI FFI'S:  Under st ood.

M5. HORVI TZ: And if you could
just briefly explain why it would be that an
Advi sory Nei ghbor hood Comm ssionin particular
woul d have any interest in this kind of appeal
andits relationshiptothe permtting process

I n that regard.
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MR, EASON. Wl --

CHAl RPERSON CRI FFI S: But they
don't need to establish interest here.

MR, EASON.  Well, | --

CHAl RPERSON GRI FFI S: They | ust
need to assert an error.

MR EASON: Yes, but if | mght
just for a nonent. Because of the way this
cones about --

CHAI RPERSON CRI FFI'S:  Sure.

MR, EASON: -- you know, were it a
request for a special exception or a variance,
we woul d have a right to be involved in that
process.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR. EASON: Instead, we don't find
out necessarily that the permt has been
granted and the error has been commtted until
after the fact.

CHAI RPERSON CGRI FFI'S:  Ri ght.

MR, EASON: And we think it's very

| nportant that where there are these kinds of
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conversion type issues that this is not a
matter-of-right.

It's a matter of having to file
for sonme sort of a process that would invol ve
the comunity in that decision. Gven the way
It happened in this case and in other cases,
it's all over and done before we, you know,
even know that it happened.

CHAI RPERSON GRI FFI'S: Under st ood.

MR. EASON:  And we have had, as |
think it's probably mnade plain, a very
difficult time getting from the DCRA the
docunent ati on that expl ai ned why exactly, you
know, the permt was granted in the first
place. So we're playing catchup. Instead of
bei ng ahead of the curve, we're behind.

CHAI RPERSON GRI FFI'S:  Excel | ent.

MR. EASON. Thank you.

M5. HORVI TZ:  That concl udes our
di rect case. | would reserve the right to
Cross exam ne.

CHAl RPERSON GRI FFI'S:  Sure. Quick
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questi ons?

VICE CHAIR M LLER ['"'m just
curious about the procedure these days. Are
ANCs getting notice of building permts being
| ssued or just certain types or how does that
wor k?

MR EASON: | am unaware of any
notice from DCRA that cones to us on kind of
atinmely -- you know, in a tinely fashion of
the grant or even the pendency of building
applications.

CHAI RPERSON CGRI FFI S: O her
questions? Anything? W're going to take
five mnutes and we'll conme back for crossing
the witnesses.

(Whereupon, at 6:46 p.m a recess
until 6:54 p.m)

CHAl RPERSON GRI FFI S: Are there
any nore questions at this tine? If there are
not, let's go to cross. W'l start with
DCRA, the appellee. Any cross of the

W t nesses' testinony that you have heard
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t oday?

M5. FERGUSON: No, Your Honor.

CHAl RPERSON GRI FFI S: Thank you.
The owner?

M5. BROAN: No cross.

CHAl RPERSON R FFI S: Excel | ent .
Let's nove right ahead then into the case
present ati ons. We'll start again wth the
appel | ee.

ZONI NG ADM N. CREWS: M. Chai rman
and Menbers of the Board of Zoni ng Adj ust nent,
| guess | would like to give ny side of why I
t hought this was a legal permt and in that
regard, again w thout too nmuch relyi ng on past
history, but it is inportant because the
initial permt was issued to convert a sem -
detached to a row house to allow the addition
in the rear.

The use of the extended eave or
roof overhang, you all ruled in 17310 that the
eave extension was inperm ssible as not part

of the dwelling structure and providing no
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living space or functional purpose.

You al so ruled that as an eave, it
was |imted to only project into a side yard
2 feet. But | think the key thing that |
| ear ned fromyour decision once we got it was
that the extension needs to be part of the
dwelling structure and provide living or
functional purpose.

So the applicant cane back wth
t he revi sed pl ans that we have before us today
and the new building permt application that
showed the house being structurally extended
tothelot Iine and providing |living space and
functional uses.

The appellant clains that this
buil ding permt was issued in error due to the
sem - detached nature of the existing building
wth the new rear addition exceeding |ot
occupancy, but | considered this building
perm t application a revision of t he
previously issued building permt to revise

the plans due to your ruling in 17310.
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However, though, timng-wse it
was approved w thout the benefit of the
Board's written order in 17310, but it is
structurally part of the building and it does
provi de functional |iving space, and that was
ny determ nation in approving the permt.

| would say that it would be up to
you all now to decide whether or not it is
part -- based on the facts here that it is
part of the dwelling structure and does
provide the requisite living space or
functional purpose.

CHAI RPERSON GRI FFI S: Excel | ent .
Questions?

VICE CHAIR MLLER So what
functional purposes did you find that it
served?

ZONI NG ADM N. CREW-: | think it
functionally provides a purpose of getting
fromthe front to the back on the ground fl oor
and provi des what appears to be storage space,

always at a premum in row houses or snal
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sem - det ached houses, whi chever you determ ne
this to be. And so that was the functiona
pur poses and |iving space.

VICE CHAIR MLLER And is there a
sel f-standing wall, whatever the termis, or
does this structure -- do the two dwellings
attach to each other by a party wall?

ZONI NG ADM N. CREWS: Vell, I'm
still -- I"msaying that they are -- this is
a common division wall.

VICE CHAIR MLLER And why is it
a common division wall?

ZONI NG ADM N. CREW&: Because it
does divi de. As best | can, that was ny
recollection in ternms of applying section
405.3. It's not a party wall because it's not
comm ngled. | don't knowthat common di vi sion
wal | Is actually defined wthin the
regul ati ons.

There is a division of a lot line
wall, which this definitely would be a |ot

line wall, and the definition of row house in
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section 199.1 sinply says a house that has no
side yards. And with this new wall that was
approved in this permt, there would be no
si de yards.

VICE CHAIR MLLER This is
probably a stupid question, but if there is
i ke an inch between this wall and the next
house, is that a side yard?

ZONI NG ADM N. CREW5: These pl ans
were approved to build the wall on the |ot
line, soit would be alot line wall and so --

VICE CHAIR MLLER Oh, | see, on
this side there would be no side yard.

ZONING ADM N. CREWE: So there
shoul d be no side yard on the 1812 si de.

VICE CHAAIR M LLER And did --

CHAI RPERSON CGRI FFI S: But can |
ask that --

VICE CHAIR M LLER:  Yes.

CHAI RPERSON GRI FFI'S:  -- question
a different way, because it's not a ridicul ous

guesti on. It actually goes to the heart of
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the matter.

Wuld it be allowed to set a wall
an inch away fromthe property line?

ZONI NG ADM N. CREWS:  No.

CHAl RPERSON @RI FFI S: And why
woul d that be?

ZONI NG ADM N. CREWS: Because then
you woul d have a side yard of one inch.

CHAI RPERSON QR FFI S: A
nonconform ng side yard?

ZONI NG ADM N. CREWS: Right.

CHAI RPERSON GRI FFI S: Therefore,
If you set off that wall, you would have to
provide a full side yard for that zone
district that the property is located in.
Ckay.

VICE CHAIR M LLER: Did you | ook

at 405.8 when you made your decision on this

case?

ZONI NG ADM N. CREW.: | did, but
to me that doesn't -- that usually goes to the
-- where you would -- if they had built their
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addition in the back, if they didn't have to
be concerned about [ot occupancy, but that
they only had 2.5 feet of side yard, that the
addition -- well, that wouldn't apply because
that does require, I"'msorry, as | look at it
again, that the width of the existing side
yard has to be 5 feet, so it would not apply.

CHAI RPERSON GRI FFI S: So you're
sayi ng 405 --

ZONING ADM N.  CREWS: Though
that's a case i f you have a nonconform ng side
yard of 5 feet that you could extend that.

Wth an addition in the rear, you
could extend that addition with only a 5 foot
side yard, but you have to have at |east the
5 foot. That's the way we're interpreting it
right now, is that you have to have at | east
the mnimum?5 foot side yard in order to put
an addition w thout having the nonconformty
conme into play.

CHAl RPERSON R FFI S: So if |

understand you correctly, 405.8 goes to

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

562

regul ate a side yard, if one is provided in
the circunstances of which it's laying out, a
preexisting 1958 and a nonconform ng side
yard. So if you don't have a side yard, what
rel evancy is 405. 87

ZONING ADM N. CREWS: [t's not.

VICE CHAIR M LLER But in the
property that was there legally, there was a
side yard, correct?

ZONI NG ADM N. CREWS: Ri ght, but
t he whole --

VICE CHAIR M LLER Ri ght . As a
sem -detached dwelling with a 31 percent | ot
occupancy, what was the side yard?

ZONI NG ADMI N. CREWS:
Nonconf or m ng.

VICE CHAIR MLLER It was a
nonconform ng side yard. How wide was it?

ZONI NG ADM N. CREWS:  Apparently,
2.5 feet or so.

VICE CHAIR M LLER Ckay. So you

have a case. So if we're |ooking at 405. 8,
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and tell nme where I'mnot reading this right
t hough, there was a house existing on or
before May 12, 1958, right?

ZONING ADM N. CREWS:  Yes, with a
si de --

VICE CHAIR M LLER: Wth a side
yard | ess than 8 feet.

ZONI NG ADM N. CREWS:  And then you
goright tothe | ast phrase in that that width
of the existing side yard has to be at | east
5 feet. Then you can do -- then you go back
up.

VICE CHAIR M LLER  Where does it
say the wdth of the side yard has to be 5
feet?

ZONI NG ADM N. CREWE: The | ast
phrase in --

CHAl RPERSON GRI FFI S: Shall be a
m ni mum of 5 feet.

VICE CHAIR M LLER Shal I not be
decreased. Ckay. So you're saying it can be

| ess. Your reading is that it can be |ess
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than 5 feet?

ZONI NG ADM N. CREWS:  No.

VICE CHAIR M LLER:  Ckay.

ZONI NG ADM N. CREWS: What |'m
reading -- I'"'mreading it as that, you know,
in terns of its drafting, that | would have
drafted it that in the case of a building
existing before 1958 with a side yard |ess
than 8 feet, but at a mninmumof 5 feet, an
extension or addition may be nade to the
building provided that the wdth of the
exi sting side yard cannot be decreased and --
yes.

VICE CHAIR M LLER  You're addi ng
words to this.

ZONI NG ADM N. CREWS: Wl |, | took
the last phrase and -- because | think it
continues to nodify the existing building.
The side yard is less than 8 feet, but not
|l ess than 5 feet. And so then you can extend
it. In other words, it's not a nonconform ng

use where 2000 woul d cone in, chapter 20 woul d
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come into it.

VICE CHAIR MLLER So it goes to
how you read this | anguage.

ZONI NG ADM N. CREWS: Right.

VICE CHAIR M LLER: And that is
how you, as the Zoning Admnistrator,
Interpreted this section?

ZONI NG ADM N. CREWS:  Um hum

CHAI RPERSON GRI FFI S: Do you see
405.8 in any way regul ating a conversion of a
sem -detached to a row dwel |l ing?

ZONI NG ADM N. CREWS: No. | think
because the row dwelling, the conversion, is
based on other sections, the fact that the
matter-of-right that you can have a row house
in an R 3 and a row house is defined as
havi ng, you know, a house with no side yards
and so --

CHAI RPERSON GRIFFI'S: I f you have
an existing structure and it has an existing
nonconform ng side yard of 2 feet, does 405.8

tell you anything that you can or can't do if
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you're -- wth that side yard? That's
probably too broad.

ZONI NG ADM N. CREWS: Wl |, again,
| think that | read that the existing side
yard for 405.8 to apply to anything has to be
a mnimumof 5 feet, and that what it does is
it allows you to put an addition on this
nonconf orm ng house, because it doesn't have
an 8 foot side yard, wthout necessarily
havi ng chapter 20 becone applicable.

CHAI RPERSON CGRI FFI'S:  Ckay.

VICE CHAIR M LLER Let nme ask
this.

ZONI NG ADM N. CREWS:  Um hum

VICE CHAIR MLLER If you
decrease the side yard in this case, but
didn't decrease it all the way to the point
where you were converting to a row house, you
woul d need a speci al exception or you coul dn't
be able to do it?

ZONI NG ADM N. CREWG. Ri ght,
right.
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VICE CHAIR M LLER And this is --

ZONING ADM N. CREWS: It's either
all or nothing in this.

CHAI RPERSON GRIFFI'S: | think you
woul d need a vari ance.

VICE CHAIR MLLER So this -- or
a vari ance.

ZONING ADM N. CREWG: Yes,
correct.

VICE CHAIR M LLER  Ckay. So that
Is what is sonmewhat peculiar in this case, |
think. So you could -- if you decreased it
| ess, you woul d need a variance, according to
your interpretation.

ZONI NG ADM N. CREWS: Right.

VICE CHAIR M LLER:  Ckay.

ZONI NG ADM N. CREWs: Ckay.

CHAI RPERSON CGRI FFI S: O her
questi ons?

COW SSI ONER  TURNBULL: well, |
guess | just want to clarify. So then any

single-famly detached house like this can

NEAL R. GROSS

COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.

(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

568

cone before you again and do the sane? W're
going to see a |lot of these?

ZONI NG ADM N. CREWS: well, |
think that that is what is the Zoning
Regul ati ons al | ow. Qobviously, we're, you
know, always anxious in -- not anxious,
anxious iIs maybe a poor choice of words,
excuse ne, always wel cone further advice, you
know, fromthe Board and | think that that is
why |' mhangi ng nmy hat on your written opinion
in 17310, is that it has to be a structural.

It can't -- you know, it has to be
sonmet hing that has to be a structural part of
the building and it has to be -- have a
functional use or provide living space.

And | agree that these regul ations
need to be strictly interpreted, but they are
also designed wth this whole concept of
matter-of-right to, you know, | ay down things
that you can do and unless | can hold ny hat
on sone specific thing, sothat | can strictly

interpret it, | think I'"mgoing to have to be
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able to do it unless | receive guidance from
you that, you know, would be different from
t hat .

But | think that you can convert a
sem -detached or a detached house into a row
house in those districts that all owrow houses
by building to the lot |ine.

| mean, |'mnot saying necessarily
that that's good public policy or that -- but
that's what |I'mthinking that the Zoni ng Regs
allow. Andit, you know, very well, dependi ng
on this ruling and ot her people's, nay be sone
-- you know, the subject of discussions after
the Conp Pl an has been adopted and we | ook at
a lot of the things, because there is a |lot of
-- ny experience in reviewng plans and in
talking with ANCs and citizens groups is that
as this building boom has continued, that
people are realizing that the Zoning
Regul ati ons all owa nuch denser buil d-out than
what is currently there.

And, you know, so these are the
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type of issues that meke it difficult and
while | want to be, you know, both to the
letter and to the intent of being strict,
unless | can point to sonething where it's
prohi bited, when you can do a row house and
where a row house is defined by a house
W t hout any side yards, then it seens to ne
that you can get rid of the side yard.

CHAI RPERSON  CGRI FFI S: Ri ght.
kay. Interesting. Now, when you're | ooking
at processing a permt, and in this particular
permt, you had to, of course, establish |ot
occupancy and all the other calculations to
make sure it was conform ng.

What is your process to do that?
You have what is a sem -detached. It's noving
to a row dwelling. Do you |ook at the base
I nformation of what is allowed in the R 3 for
a sem -detached and reviewto see if all that
I s applicable or do you | ook at the end result
of the row dwelling and say this is what is

all owed when one is finished? Therefore, |
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can permt this permt to proceed?

ZONI NG ADM N. CREWE: Ri ght. At
this point, it's what would end up and that
may again be an inconsistent in the Zoning
Regs in that a sem -detached can only be 40
percent, but a row house can be 60 percent.

And with the interpretation that a
row house is allowed as a matter-of-right
that, you know, a row house is defined as
w t hout a side yard, that when you go to a row
house that you then increase your allowable
| ot occupancy to 60 percent.

CHAl RPERSON GRI FFI'S:  Ckay.

ZONI NG ADM N. CREWE: And that's
why | think it is inportant that we make sure
that it is a row house and it's not just a
sem - det ached house wi th sone wood attached to
the lot Iine.

CHAI RPERSON (Rl FFI S: Ri ght, and
we'll get to that. Now, in terns of this
particul ar case, however, did you find that it

was a conformng sem -detached house and,
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t herefore, was able to nove ahead as a matter-
of-right wwth an addition to a conform ng or
a matter-of-right addition that would then
make it a conversion?

Is it needing to establish that
|l evel or do you look at it just in the
envel ope of the R 4?

ZONING ADMN. CREWs: Wll, an R

3.
CHAI RPERSON GRIFFI'S:  1'm sorry.
ZONI NG ADM N. CREWS:  Yes.
CHAl RPERSON CRI FFI S: The R-3,
right.

ZONI NG ADM N. CREWS:  No, | | ooked
at it as a revision to the permt that was
turned down by the Board in 17310 was -- that
permt, my understanding was that | ot
occupancy was based on the fact that they were
trying to convert this sem -detached house
Into a row house.

And what you all said was that the

way they were going to do that was not
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correct, and so that they came back w th what
| determned was a correct way of making it
into a row house.

CHAlI RPERSON CRI FFI S: Ckay.
That's cl ear

ZONI NG ADM N. CREWS:  Um hum

COW SSI ONER  TURNBULL: So just
foll ow ng up on, M. Chairman, what you -- you
didn't ook at it as it was not in conpliance.
It was sinply that they were sinply trying to
correct the fornmer ruling.

ZONI NG ADM N. CREWS: Right.

COW SSI ONER TURNBULL: O addr ess
the former ruling.

ZONI NG ADM N. CREWS: Exactly.

COMM SSI ONER TURNBULL:  Ckay.

CHAI RPERSON CRI FFI S: O her
questi ons?

VICE CHAIR M LLER: Wth respect
to the 44 percent |ot occupancy figure, was
that anything that was relied upon you then

Wi th respect to making the determ nation for
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the permt in this case?

ZONI NG ADM N. CREWS: Wl |, again,
the idea was the result would be a row house
with 60 percent, so they were well under the
60 percent.

VICE CHAIR M LLER So it really
didn't matter then what was there. You were
| ooki ng at what was going to be there. l's
that correct?

ZONI NG ADM N. CREWS: Right.

VICE CHAIR M LLER.  Ckay.

ZONING ADM N. CREWS: And | think
that is what was, you know, again, the
I nterpretation under the first building permt
t hat you overturned because the roof overhang
wasn't enough to nake it a row house. And in
that case, you indicated that there wasn't a
doubt that you could convert.

The Board acknow edges that it is
possi ble to convert a sem -detached dwelling
into a row dwelling with an addition that

extends to the side lot |ine. And so when
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t hey cane back with these plans, the addition
extended to the side lot |ine.

VICE CHAIR M LLER And when you
interpreted 405.8 in particular, did you | ook
at the Zoni ng Comm ssion Order No. 17 that the
appellant raised in this case that talked
about the side yards?

ZONI NG ADM N. CREWE&: |"m afraid
not .

VICE CHAIR MLLER Ckay. In the
event there m ght be sone guidance there as
well. GCkay. Thank you.

CHAl RPERSON GRI FFI S: Wow. O
course, that order was anended several tines
since the '70s, right?

VICE CHAIR MLLER  Well, | think
It would be helpful to |ook at whatever
revisions there has been to them because |
don't think the | anguage is clear onits face.

CHAI RPERSON CGRI FFI'S:  Ckay. O her
questions fromthe Board? Ckay. |If there's

nothing further, let's go to cross.
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MS. HORVI TZ: Yes, sir. Y/ g

Crews, you indicated that you evaluated the

structure to determ ne whether it was
providing functional or |iveable space,
correct?

ZONI NG ADM N. CREWS:  Yes.

M5. HORVITZ: And that you -- one
of the two itens that you relied upon to reach
the conclusion that the answer was yes was
that there would be front to back access. |Is
that correct?

ZONI NG ADM N. CREWS:  Yes.

M5. HORVI TZ: Now, what was your
under st andi ng of whether there was front to
back access before this proposed permt was
submtted to you?

ZONI NG ADM N. CREWE: That there
was.

M5. HORVITZ: Al right. So was
the front to back access enhanced by this
proposal ?

ZONI NG ADMN. CREWS: | don't know
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that | needed to reach that, whether it was
enhanced or not, or whether or not it just
provi ded function.

M5. HORVI TZ: Wll, in fact, the
front to back access was reduced as a result
of this proposal, was it not?

ZONI NG ADM N. CREWS: Again, it
still seenmed to ne to be functional.

M5. HORVI TZ: Wll, what is the
wi dth avail abl e for pedestrian traffic on the
first level in the area that you have
described as providing front to back access?

ZONING ADM N. CREWS: Pr obabl y

bet ween -- around 2 feet.
V5. HORVI TZ: VWat was the
original -- what was the narrowest point on

which there was a nonconformng side yard?
You know, the wdth of the original
nonconform ng si de yard.

ZONI NG ADMI N. CREWS:
Approxi mately, 2.5 feet.

M5. HORVITZ: And how wide is the
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wall that is, as you have identified it, on
the lot |ine?

IVS. FERGUSON: W ask your
I ndul gence.

ZONI NG ADM N. CREW&: It | ooks
|l i ke on drawi ng A2 i n your subm ssion that the
piers are about 8 inches in, so that would
gi ve you, approximately, wthout a scale with
me, that that would be again, approxinmately,
2 feet.

M5. HORVITZ: And where is the --
Is there, in fact, a firewall on the outside

of those piers?

ZONING ADM N. CREWS: | don't
t hi nk so. | think the wall starts at the
second | evel .

MS.  HORVI TZ: So you are not

attributing any wdth of a wall outside of the
piers, just the 8 inches of pier?

ZONING ADM N. CREWS: Yes, that's
all the plans show.

M5. HORVITZ: And is there a solid
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wall onthe first floor or is it just a series
of our piers?

ZONING ADMN. CREWS: It's just a
series of four piers.

M5. HORVITZ: So there is no brick
structure along the lot line on the first
fl oor?

ZONI NG ADM N. CREWS:  No.

M5. HORVITZ: O any other walled
structure on the first floor?

ZONI NG ADM N. CREWS:  No.

M5. HORVI TZ: And you indicated
t hat there was storage space and that that was
a consideration for you in your determ nati on.
s that correct?

ZONING ADM N.  CREWS: That's
right.

M5. HORVI TZ: Can you identify
where the storage space is located in the
pl ans?

ZONI NG ADMN. CREWs: On the third

floor in the sane plans A2, the third fl oor
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pl an shows cl oset doors and space there with
the face on wall or face on line wall.

M5. HORVI TZ: What about the
second floor? Wat, if any, functional or
| iveable space is provided on the second
fl oor?

ZONI NG ADM N. CREWG: There
doesn't appear to be either on the second
floor.

M5. HORVITZ: kay. Can you tel
me or did you do an analysis as to the size of
t he new cl osets?

ZONI NG ADM N. CREWS:  Nope.

M5. HORVITZ: So you did not | ook
to see whet her they woul d be functional in any
way in terns of storage?

ZONI NG ADM N. CREWS:  They appear
to me to be functional. And again, as |
menti oned in nmy opening remarks that it may be
up to the Board to deci de whether or not it's
functional, but I coul d see shoes bei ng stored

there on shelves. | can inmagi ne videos, CDs,
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books, you know, a variety of usability and
functionality of that space.

M5. HORVI TZ: You woul d concede,
would you not, that it nust be less than 2
feet in depth, correct?

ZONI NG ADM N. CREWE: Wthout a
scale, I"munable to confirmit.

M5. HORVITZ: And do you have any
| dea what the width of the wall is on the
third floor, if any wall?

ZONI NG ADM N. CREWS: The outsi de

wal | ?

M5. HORVI TZ: Yes.

ZONI NG ADM N. CREWS: Agai n, |
don't wthout a scale and again, | think the
t hi ckness of the wall is nore of a building

code issue rather than a zoning issue.

M5. HORVI TZ: But you were | ooking
to determne whether there was functional
space, that was your determ nation, correct?

ZONI NG ADM N. CREWS:  Yes.

M. HORVI TZ: Ckay. And you
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testified that this, in your assessnent, was
a comon division wall, correct?

ZONI NG ADM N. CREWS:  Yes.

M5. HORVI TZ: Are you famliar
with the Pritchard decision in any way?

ZONING ADMN. CREWS: Not a |lot.

M5. HORVITZ: Al right.

ZONI NG ADM N. CREWS: ' ve heard
the term

M5. HORVITZ: Al right. Are you
aware that in a prior Zoning Adm nistrator
testified in that case that a common divi sion
wall is the sane as a party wall?

ZONI NG ADM N. CREWS:  No.

MS.  HORVI TZ: But is i1t vyour
testinony that they are different?

ZONI NG ADM N. CREWS:  Yes.

M5. HORVI TZ: Did you in making
your zoning determ nation review 405. 3?

ZONI NG ADM N. CREWS:  Yes.

MS.  HORVI TZ: And is it vyour

contention that the exterior structure that iIs
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at or near the lot line of 1812 35" Street
near M. Schmdt's property is or is not a
freestandi ng side wall?

ZONING ADMN. CREWS: It is -- no,
| already indicated that | thought it was a
common division wall.

M5. HORVI TZ: Okay. Wat was your
under standi ng at the tine as to whet her or not
the new wall, admttedly not on the first
floor, touched or attached in any way to M.
Schmdt's property? Did you have any

understanding as to that?

ZONI NG ADM N. CREW&: | didn't
think it was relevant. | thought it was, as
shown on the plans, a lot line wall. [ 1

return this.

M5. HORVI TZ: Ckay. Did you
consider at all the location of the footings
of the new structure?

ZONI NG ADM N. CREWG: Not a | ot.
Again, | would think that that is a building

code i ssue.
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M5. HORVITZ: kay. That's all |

have.

M5. BROMN: No cross.

CHAI RPERSON GRI FFI'S: I nteresti ng.
Ckay. The last question on this was, the

property was a review of the special
exception. Wis that in any way part of your
process and review for the permt that was
| ssued?

ZONING  ADM N. CREWS: My
understanding on the special exception was
that that was for the sem -detached dwelling
and this -- so ny review was based on the
initial building permt for the row house and
how to correct that after your ruling in
17310.

CHAl RPERSON GRI FFI'S:  Ckay. So ny
understanding is it wasn't any relevancy in
terms of review Ckay. Wat else? Follow
up?

VICECHAIR M LLER M. Crews, did

you | ook at 2001. 3(b), in particular, when you
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I ssued this permt?

ZONI NG ADM N. CREWS:  Yes. Let ne
fliptothat. Again, theinitial permt was--
woul d renove the nonconform ng side yard and
create a conformng row house, so it would
conformto the use and structure requirenents.
And it decreases any existing nonconformng
aspect by elimnating the nonconform ng side
yard.

So, in effect, it really, vyou
know, didn't apply, because we were getting
rid of the nonconformty by converting from
the sem -detached to the row house.

VICE CHAIR M LLER. Thank you.

CHAl RPERSON GRI FFI S: Anyt hi ng
el se? Any other questions? Ready?

V5. BROMN: Thank you, M.
Chai rman. We have heard a lot this evening
about this case, but what it boils down to is
two very sinple legal questions. No. 1, can
a sem -detached dwel li ng ever be converted to

a row dwelling? That's question one. The
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second question is 1is the construction
proposed here sufficient to allow the
conversi on?

And the answer is very sinple.
You have already stated i n the previ ous appeal
case of Ms. Stancioff in 17310, as M. Crews
read to you and | think it's worth reading
again, you can convert a sem -detached to a
row dwel ling. The Board acknow edges that
it's possible to convert a sem-detached
dwelling into a rowdwelling with an addition
that extends to the side lot Iline. It's
cl ear.

There is also the decision in the
Pritchard case which says "A sem -detached
dwel I i ng may be converted to a rowdwel | i ng as
amatter-of-right," except incertaindiscrete
ci rcunstances that existed in Pritchard. And
the fact that everybody i s overl ooking here in
presenti ng their case IS t hat t he
di stinguishing fact in Pritchard was that one

of the side yards or "side yard" it abutted an
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al | ey.

The facts are conpl etely
di stingui shabl e here. Neither side | ot abuts
an alley. It abuts other lots. So Pritchard
Is not applicable here. So there is no
guestion that the conversion is appropriate.
This dwelling on this property is capable of
sharing common division walls on both sides
and that's the decision of Pritchard that has
been narrowed even further.

It's clearly shown on the draw ngs
you have of the house that extends from side
lot line to side ot Iine. The side yard is
elimnated, entitling the property to 60
percent | ot occupancy. It's only proposing
48, which is well withinit. So there, we're
done wth that one.

The second ancillary issue is the
construction sufficient enough to expand the
dwelling? W're very fortunate in this case.
We don't have a trellis or pergola or shed or

anything like that to decide. W have an
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actual expansion of the house with usable
space over to the property |ine.

But let's go through it step-by-
step anyway. First, you start wth the
understanding that in an R 3 Zoning D strict
no side yard is required. It's only when you
provide one that it has to neet m ni nrumw dth
requirenents.

Second, you | ook to the definition
of a sem -detached dwelling. A sem -detached
dwelling requires a side yard on one side
extending the full depth of the building, and
this is inportant here, open to the sky from
the ground up. And inportantly, not occupi ed
by any building or structure, except as
ot herw se provided in the subm ssions.

So if we go to the appellant's
subm ssion, Tab 2, the drawi ngs that we're al
referring to, and we | ook at sheets Al, A2 and
A3, they clearly indicate that the fornmer side
yard is no longer open to the sky from the

ground up. It is occupied by a building. In
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fact, on sheet A3, there is a note right in
the mddle of the page that says fill in
exi sting side yard.

| don't think it gets any clearer
than that. W have heard the ANC argue that
because there is still an exterior passageway
at the ground floor level the addition does
not elimnate the side yard. However, you
can't stand in that ground fl oor area and | ook
up to the open sky. I[t's not possible, so
that argunent is just plain wong.

Third, you |ook at the definition
of arowdwelling. Arowdwelling is a house
W thout any side yards. Here there are
absolutely no side yards. It has been
conpletely elimnated with the expansion.
Again, that's the end of the inquiry. Wether
or not it adds to the living space, | think,
I S a spaci ous argunent on two counts.

First, t hat standard is not
anywhere in the Zoning Regulations that the

space has to be liveable or functional, as
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long as it adds to the building, it's
sufficient. And you | ook to the definition of
a building, which says "A structure having a
roof supported by colums or walls for the
shelter, support or enclosures of persons,
animals or chattel ."

So even just by having a covering
there, it provides an enclosure. |t provides
shelter for soneone passing through to the
backyard. And it's as sinple as that. You
have ruled that a sem -detached dwel ling can
be expanded to a row dwelling. There is no
debat e that the expansion of the house itself
to the lot line is sufficient to acconplish
that conversion and that's all you need to
know to decide this case.

Now, t here are sone ot her
ancillary 1issues that were raised about
whet her or not substantive procedural rights
are violated. The plain fact of the natter is
we' re here. They are getting their day in

court. So the notion that you need to do nore
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than that i1s inaccurate.

| want to get to sone of the
points that | have heard raised here today.
For the section 405.8 that you raised, Ms.
MIler, that case, that section was di scussed
extensively in BZA Appeal Case 17066. It was
the Brinckerhoff appeal case and | believe it
was on Al bermarle Street.

The decision in that cane out just
recently and it was exactly the situation that
M. Crews was describing. It was in, | think,
an R-1-A or R1-B District where there was a
nonconform ng side yard of 5 feet and all the
property owner did was extend the addition
strai ght back, maintain that 5 foot side yard
and that was conpletely legitimate and a
matter-of-right.

VICE CHAIR M LLER: Just to ask
you t hough --

M5. BROMN:  Sure.

VICE CHAIR MLLER -- just

because I'"'mtrying to visualize this.
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M5. BROAN:  Yes.

VICE CHAIR M LLER It doesn't
sound |i ke that is the case here.

M5. BROMN: No, it is not.

VICE CHAIR M LLER  That it's not
goi ng back, it's going out.

M5. BROAN: That's correct.

VICE CHAIR M LLER Towards the
nei ghbor. Ckay.

M5. BROAN: | think what | --

VICE CHAIR MLLER So there is a
di fference.

M5. BROMN: -- am saying is just
as M. Crews said, 405.8 does not cone into
pl ay here. It's inapplicable to this case,
because we're not dealing with an extension.
We're not maintaining that 2.5 foot side yard.
If you get rid of it, it becones a row
dwelling and then it doesn't matter.

W have heard sonme discussion
about a common division wall, lot Iine walls,

face on line walls, party walls. Again, this
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| ssue was addressed in sone detail in the BZA
Appeal Case 17109 for 1819 Belnont Road.
Well, there were all sorts of definitions of
what is going on.

Frankly, we don't need to worry
about it because once you have -- | nean, we
can worry about it and we can't worry about
it, but | think that it's fully conpliant.
What we have here is a face on line wall. W
have no side yards. It's a row dwelling
Agai n, you don't need to | ook any further than
t hat .

M. Turnbull, you were worried
about whet her or not many of these cases are
going to start comng before you of these
expansi ons of sem -detached to row dwel | i ngs.
| don't think they will be before you because
t hey have been consi dered matter-of-right al
al ong.

There are plenty of exanples in
Georgetown already. | can think of one from

1412 28'" Street. There is another one in the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 (202) 234-4433




10

11

12

13

14

15

16

17

18

19

20

21

22

594

1500 Bl ock of 28'" Street where the side yard
was el imnated by having a new entrance court
onto the side. It was part of the building.

Finally, | agree with M. Crews
that section 2001.3 does not cone into play.
Wile we start out with a nonconformng

structure, we end up wth a conformng

structure. It's a row dwelling and that is
all I want to say at this point about the
I ssues, but | do want to nmke another

statenent in conclusion.

This has been an extrenely
difficult process for everybody invol ved, the
nei ghbors, the ANC, this Board, the Zoning
Ofice, but let's not forget about the
property owner. They are as nuch a victim of
thi s whol e process as anybody else. All that
-- they have had one goal this entire -- over
the past three years, to build an addition
that is in full conpliance with the Zoning
Regul ati ons.

They never engaged in any illegal
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construction at any tine. They always had a
building permt. They are attenpting to
correct the situation. And, yes, | agree with
Ms. Horvitz. W are bootstrapping on the
previ ous things because we have been told we
have to. W have been told that we have to
conme into conpliance and that is exactly what
t hey have done with this building permt.

| think everybody would like to
turn back the clock on this and go back to day
one and do it right, so that we would find out
that, you know, we would limt it to the 40
percent | ot occupancy, but that error wasn't
caught in time. The construction had al ready
begun.

And, frankly, you know, it's ny
view that the District would be estopped from
enforcing the zoning ruling that you had from
forcing themto take anythi ng down, because it
was al ready constructed. In fact, thereis an
I nstrunmental , very instructive decision that

just canme out yesterday by the Ofice of
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Adj udi cati on and Hearings on the very i ssue of
estoppel and once soneone has conpleted
constructi on.

So we're left wth the current
situation and by extendi ng the upper floors of
the property to the lot Ilines, the ot
occupancy problem is sol ved. The one side
yard i s elim nated.

The house is a row dwelling
entitled to 60 percent | ot occupancy. It's
only at 48 percent, so there has been
absol utely no error by t he Zoni ng
Admi ni strator i n approving these pl ans and t he
appeal shoul d be denied. And | woul d be happy
to answer any questions. Thank you.

CHAl RPERSON GRI FFI S: Thank you.
Questions?

VI CE CHAI R M LLER s
Bri nckerhoff the only case that you' re aware
of that interpreted 405.8?

MS. BROWN: That's the only one

|"'m aware of recently. There may have been
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others. Actually, there was another one and
It was a speci al exception and zoni ng vari ance
case, | believe, on Brandywne Street in
sout heast, but | hesitate to rely on ny
nmenory, so | won't say.

CHAI RPERSON CRI FFI'S: | f the basis
of the Zoning Adm nistrator's current review
of the permt as a revision to the existing
base building permt that preceded it, if
there was found to be an error in that permt,
would that rise to the Ilevel of being
appeal able in this proceedi ng or woul d t hat be
est opped?

M5. BROM No. | nmean, your
or der sinply sai d t hat t he Zoni ng
Adm ni strator nmade an error. It did not say
revoke the permt, rescind the permt. Wat
it sinply said, an error was nmade, so it's
trying to «correct it and comng into
conpliance. So it's not relevant really.

CHAI RPERSON (RI FFI S: But does it

keep alive any of those issues?
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M5. BROWN: No. No, this is a
conpletely separate permt.

CHAI RPERSON CGRI FFI'S:  Ckay. O her
questi ons?

VICE CHAIR M LLER Ckay. I 1
ask you one other question. Do you think
there is any difference in the regulations
W th respect to conversions of sem -detached
dwellings to row houses and nonconform ng
sem -detached dwellings to row houses?

M5. BROWN: No, because the row
dwelling -- the sem -detached was lawfully
existing with its 2.5 foot side yard even
prior, you know, even when it was a 31 percent
| ot occupancy. So there is nothing that woul d
prohi bit a nonconform ng sem -detached to be
converted to a conform ng row dwel | i ng.

VICE CHAIR M LLER:  Ckay.

M5. BROMN: And | did want to get
to section -- |'m not sure if | nentioned
2001.3 and | don't think it's part of, again,

ny appeal case, but | don't believe it bel ongs
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her e, but It's not ext endi ng any
nonconformties, soit doesn't cone into play.

VICE CHAIR M LLER So you think
If you extend it to zero, you don't extend it
Is your point? | nmean, if you're actually
I ncreasing the nonconformty and then it
becones zero, you're saying, when it becones
a row house? So, therefore, you're not
I ncreasing it according to your theory?

MS. BROWN: That's correct. | f
you brought it to within one inch of the | ot
line in your exanple, that would require
relief.

CHAI RPERSON GRI FFI'S: I nteresti ng.
Anything el se? QG her questions from the
Board? Cross?

MS. HORVI TZ: She didn't really
put on a witness, so | would have closing
remar ks.

CHAl RPERSON GRI FFI'S:  Sure, sure.

M5. HORVITZ: But | don't think I

really need to --
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CHAI RPERSON CGRI FFI'S:  Yes.

M5. HORVITZ: -- interrogate her.

CHAl RPERSON Rl FFI S You're
absol utely right.

M5. BROAN: Thank you.

CHAl RPERSON Rl FFI S: Sorry |
availed you for that. Ckay. Anything el se
then? | think we would be ready then. Let's
hear cl osi ngs.

M5. HORVITZ: And | will be brief,
given the hour. Just a few observati ons about
the positions articulated by the Zoning
Adm ni strator and by the honmeowner through
counsel .

First of all, clearly, there has
been a msreading, a msinterpretation of
405.8. | nean, this nonconform ng side yard
was decreased. The fact that it was decreased
to one inch or zero, it was decreased. That's
the operative word in that section. And even
If there is sonme normal deference to the

Zoning Admi ni strator's interpretation of these
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regul ati ons, that just i s so unsupportabl e and
| don't think that that deference should be
afforded in this case as to that particular
secti on.

| would like to point out, you
asked ne about what kind of relief we could
have sought or the honmeowner coul d have sought
and | would like to add to ny answer on
speci al exception and al so, obviously, there
are variance provisions that m ght have been
appropriate and | failed to nention themin
response to your questions and you raised it.

Counsel for the honmeowner has
mentioned that this is a face on wall Iine
structure of sone kind. Well, that is not a
termthat is really edifying here. Wat is
the legal significance of that term nol ogy?
| nean, certainly, 405.3 doesn't use that
termnology nor does it use the lot I|ine
t er m nol ogy.

So we're stuck with trying to

deci de whether the terns that are used in the
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regul ati ons describe the situation here and
they do not. And, again, | think that there
Is no factual basis with which the Zoning
Adm ni strator could have found that this is a
commn divisionwall. | nmean, that's just not
supportable by the facts in this case.

Counsel for the honmeowner also
said that it was okay to renove, and naybe a
| msunderstood, that it was okay to renobve
the nonconformty and cure it by becomng a
row dwelling because the sem -detached
dwelling that was in existence was lawfully
exi sting. | think that was the phrase. | t
wasn't.

It was an unlawful structure
before this last round of permts. I mean,
that is what this Board concluded when it
rejected the earlier round of permts. Wat
was sitting there at the tinme of this permt
was not a lawfully existing sem -detached
dwel I'i ng. So to the extent that that was

I nportant to our analysis, |'"'mnot really sure
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how. That is just incorrect both factually
and | egally.

And just to address this idea that
we're all victins here and so forth and so on.
Yes, it has been a difficult process, but this
permt seeks to nmake it worse. | nean, what
I's the grounds for adding a deck. | nean, as
you know, once you find that this is a row
dwel l'ing, which | would strongly urge you to
reject on any variety of reasons that | have
proffered for you both in the papers and here
today, then it can go to 60 percent and the
deck is an exanple of that.

You know, this is not just trying
to cure sone deficiency that was found by the
BZA both in the special exception proceeding
for which the Board -- and let's not -- we
haven't really tal ked about this, but let's
not forget that the BZA found that there was
an adverse effect, unduly adverse inpact on
Diedre Stancioff and perhaps the other

nei ghbor to the north by the rear addition.
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That was the first proceedi ng and
this honeowner didn't change the structure to
provide her with nore light. It was a |light-
based anal ysis. | nmean, that is what the
appropri ate response woul d have been, was to
step down the rear addition as the Ofice of
Pl anning specifically suggested in that
proceeding. Did they do that?

No, they let that rear addition
Sit t here | npacting adversely D edre
Stancioff's light and now, in this |ast round,
they are even addi ng a deck so al though there
were no privacy issues in the first round of
speci al exceptions, there woul d certainly have
been privacy issues if that deck had been on
there, because it's going to sit and |ook
over. As you heard M. Schmdt, it's going to
| ook over his property and it's going to | ook
over her property. You can figure that out
fromthe draw ngs.

So the victim here is not the

honeowner who had in round one instructions
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about how it should proceed, perhaps not as
detailed as the honmeowner would have |iked,
but the concl usion was that that rear addition
was nonconform ng, because -- nonconformngis
the wong word, | apol ogi ze, was i nconsi st ent
Wi th the zoning principles, it failed to neet
t he speci al exception requirenents, adversely
| npacted the nei ghbor to the north.

And, what, we're here nowin round
three still trying to justify that rear
addi ti on. You know, | would strongly
encourage you not to be swayed by any
argunents of estoppel or that the owner of
1812 35'" Street has in any way been
victim zed by this.

She had a choice after the speci al
exception proceedi ng and she chose, instead of
stepping down the rear, to keep trying to
justify the building she built which you have
rejected tw ce before. Thank you.

CHAI RPERSON GRI FFI S: Thank vyou

very much. Followup clarifications?
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Anyt hi ng el se? (uidance needed? Very well.
Wll, let's close the proceeding then in our
afternoon and in this appeal. Let's assess
whet her we were requesting any filings from
those participants at this tine.

W had one, as | recall, as we
opened up the briefing of the W.odley Park
case. W'll|l keep the record open for that as
it relates to whether there is an issue to
dismss the relevancy of 405 and al so 2001.
And then | guess we keep the record open al so
for draft orders on this case.

Let's look at the schedule and
see. Let nme assess whether we can nmake our
next decision making, which is the 14'"" of

Novenber, a date that 1is becomng very

famliar to ne today. |s that a possibility?
In terns of the briefing, | don't
believe -- | would not tend to think that I

woul d need responses fromall of those based
on the briefing, the legal briefing of the

rel evancy of the case that was cited today, so
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we coul d have those submitted in at the first
point and then the last date of filing would
be, of course, that 30'"" of Cctober. That
woul d be the draft orders, findings of facts,
concl usi ons.

So what we would have is a
briefing in by the 20 -- hm Wll, we could
do themall together, frankly. | don't have
any difficulty with that unless others do. Is
there a difficulty in timng on that for
subm ssions? No?

M5. BROMN: No, M. Chair.

CHAl RPERSON GRI FFI'S:  ANC?

M5. HORVITZ: The only issue that
M. Eason is raising is when would the
transcript be available for purposes of

findings of fact or what is the normal delay

on that? | nean, | can just nmake it up as |
recall it, but --

CHAI RPERSON CGRI FFI S: That
probably wouldn't be off base. However, |

t hi nk you woul d be about two weeks out for the
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transcri pt.

M5. HORVI TZ: | nean, | would
rather proceed as quickly as possible even
wi thout it, but if that's a consideration for
anybody, | would just raise that.

CHAI RPERSON CGRI FFI'S:  Ckay.

MS. BROMN: | think it's just a
matter of ordering it fromthe recorder.

CHAl RPERSON GRI FFI S: Yes. I
think you can expedite a transcript, but I'm
not famliar with all the particulars of that.
kay. So | don't see -- |I'mnot hearing any
obj ection then on nmeking those dates for the
single filing and that of the two elenents
that the record is open for for all of the
partici pants.

| am requiring both of you to
brief that case. However, findings and

conclusions are open to all.

V. BROVWN: M. Chairman, a
clarification. | think you nentioned Cctober
30", Usual ly, your filings are due on a
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Tuesday. | just want to clarify.

CHAI RPERSON CRI FFI'S:  Yes, that's
a Monday, right?

M5. BROMN:  Yes.

CHAl RPERSON GRI FFI'S: Yes.

M5. BROMWN:  Ckay.

CHAl RPERSON GRI FFI S: Yes. It's
what sone -- am | mstaken in doing it that
way? | guess going to the 14'", to that
Tuesday. We can do it later that week.

MR, MOY: Yes, you can do it later
t hat week because the decision won't be until
the 14'".

CHAI RPERSON GRI FFI'S: W have the
next week that I"'mtrying to avoi d, because we
have a huge anmount of filings comng in and we
have t he general el ection, which obviously --
| don't know about obviously, nakes for a
difficulty and then a holiday, so the filings
and packaging fromthe staff level | was just
trying to avoid.

The 31°" is a Tuesday. Then we
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could go even the second or the 1% at 3:00,
whi ch woul d be that Wednesday. Does that --
let's just do that. The 1° of Novenber, '06
woul d be the filings at 3:00 or by 3:00. That
will give us anple tinme to get those out and
| ssued.

Ckay. Very well. Anyt hi ng el se
then? Any other questions or clarifications
of procedures? Thank you all very nuch. I
appreciate your patience wth wus this
afternoon in getting through this entirely and
we will call this for a decision on the 14'"
Thank you all very much.

If there is no further business
for the Board, let's adjourn this evening.

M5. BROAWN: Thank you.

(Wher eupon, the Public Hearing was

concluded at 7:48 p.m)
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